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Court of Appeals of the District of Columbia, 


No. 4007. 

Joseph Magg, Appellant, 
vs. 

Thomas \V. Miller, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39692. 

Joseph M.\gg, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, Treasurer of the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 

1 Bill of Complaint. 

Filed December 22, 1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39692. 

Joseph Magg, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, Treasurer of the United States Defendants. 

To the Supreme Court of the District of Columbia: 

Joseph Magg, Plaintiff by Watson, Colt, Morse & Grindle, his 
solicitors, complaining of the defendant above named, shows this 
Court as follows: 
l_4007a 
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P^rst. The plaintiff is, and at all times hereinafter mentioned was 
a citizen by birth of tlie Confederation of Switzerland, and a resident 
and inhabitant of the Citv of Zurich in the Confederation of Switzer- 
land. 

Second. That the defendant, Thomas W. Miller is a citizen of the 
United States, now sojourning in the District of Columbia, and was 
duly appointed to the office of Alien Property Custodian in the 
manner provided by law. and is a successor in such office to Francis 
P. (Jarvan, who in turn was successor in such office to A. Mitchell 
Palmer; and that Frank White is a citizen of the United States, now 
sojourning in the District of Columbia and is the duly appointed, 
qualified and acting Treasurer of the United States and is successor 
in such office to John Burke. 

Third. The jurisdiction of this Court is invoked under the au¬ 
thority granted to the District Courts of the United States and the 
Suj)reme Court of the District of Columbia, by virtue of S^‘C. 
2 17 of the Act of Congress approved October bth, PUT. and 

known as ‘’Trading with the Enemy Act'* and the Acts of 
Congress amendatorv thereto. 

P'ourth. That the ])laintiff’ is not now and has not since the Bth 
<lay of April, 1917, been engaged in doing business with any enemy 
or ally of an enemv and is not an enemv or an allv of an enemv 
within those terms as defined by the said act known as “Trading 
with the Phiemy Act** and plaintiff’ has at all times hereinafter set 
forth conducted himself in a ])ro]>er and lawful manner in con¬ 
formity with the laws of the Confederation of Switzerland and with 
respect for the neutrality of that country and has done no act or 
thing forbidden to citizens of neutral countries either bv the laws 
of such neutral countries or by laws of the United States. 

Fifth. That on and prior to the *2’2nd day of Februan* 1917, one 
George Weustenfeld. a citizen of the Phnpire of Germany and now, 
but not then, by virtue of the provisions of the aforesaid Act of 
Congress, an alien enemy, was the owner of the whole right, title 
and interest in and to eight hundred and fifty (850) shares of the 
capital stock of The Bearings Company of America, a corporation 
organized and existing under the laws of the State of New Jersey. 


said stock having a par value of One Hundred (100) Dollars per 
.^hare. said ownership being evidenced by Certificate No, 128 of The 
Bearings Company of America, dated April 10, 1915, and the said 
George Weustenfeld bv virtue of the said ownership being 
3 then, to-wit, on the 10th day of April. 1915, entitled to re¬ 
ceive any and all dividends which might be declared and 
thereafter become due and payable upon the said eight hundred 
fifty (850) shares of the capital stock of The Bearings Company 
of America: upon information and belief that the said certificate, Xo. 
128 evidencing the ownership of the said eight hundred and fifty 
(850) shares of the capital stock of The Bearings Company of 
America was, on the 22nd day of February, 1917. deposited with the 
b'^nking firm, Knauth. Xachod & Kuhne, who. plaintiff is informed 
and believes, at that time had, and still has an office at No. 120 
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Broadway in the Borough of ^lanhattan of the City of New York 
in the State of New York. 

Sixth. That on or about February 22nd, 1917, prior to the declara¬ 
tion of war between the United States of America and the Empire of 
Germany, and not in contemplation of said war, and in good faith, 
plaintiff for a valuable consideration, purchased from the said George 
AVeustenfeld, the said eight hundred and fifty (850) shares of the 
capital stock of The Bearings Company of America, all as will more 
fully appear from the written contract or bill of sale, a translated 
copy of which is hereto attached and marked “Exhibit A” and then 
and thereupon the said plaintiff having thus acquired the whole 
right, title and interest in and to said eight hundred and fifty (850) 
shares of the capital stock of The Bearings Company of America, be¬ 
came and now is entitled to all dividends which thereafter were de¬ 
clared and became due and payable on said eight hundred 

4 and fifty (850) shares of the capital stock of The Bearings 
Company of America. 

Seventh. That on or about the 27th day of February 1917, said 
George Weustenfeld duly notified The Bearings Company of Amer¬ 
ica by cable, and thereafter, and on or about the 10th day of Sep¬ 
tember, 1917. duly confirmed said cablegram by letter, of the said 
sale of the said eight hundred and fifty (850) shares of the capital 
stock of The Bearings Company of America to the plaintiff herein, 
and in said letter of confirmation authorized Jack L. Straub, the 
president of The Bearings Company of America to “lift” said certifi¬ 
cate No. 128 for said eight hundred and fifty (850) shares of the capi¬ 
tal stock of said The Bearings Company of America from the hands 
of said bankers, Knauth, Nachod <fe Kuhne, and to hold the same 
subject to the disposal of Joseph Magg, the plaintiff herein, all as 
will more fully appear from said letter, a copy of which is hereto at¬ 
tached and made a part hereof and marked “Exhibit B,” and the 
plaintiff herein also notified the said The Bearings Company of 
America by letter .dated September 29th, 1917, a copy of which is 
hereto attached and made part hereof, and marked “Exhibit C,” and 
in accordance with instructions received from said The Bearings 
Company of America, plaintiff endeavored to transmit through the 
mails, due and proper powers of attorney to enable The Bearings 
Company of America to transfer on its books, the said eight hundred 
and fifty (850) shares of the capital stock of The Bearings Company 
of America from the name of CJeorge Weustenfeld to the name of 
the plaintiff herein ; but the plaintiff, is informed, and believes 

5 that the said powers of attornev dulv forwarded bv him on the 
10th dav of November, 1017, and the 28th dav of November, 

1017, were confiscated by the French military censors, all as will 
more fully appear from the letters of notification of such confiscation, 
translated copies of which are hereto attached and made part hereof 
and marked “Exhibit D.” 

Eighth. That in full payment for the said eight hundred and 
fifty (850) shares of the capital stock of The Bearings Company of 
America, the plaintiff* paid in cash and property the sum of two hun¬ 
dred thousand (200,000) dollars, the normal equivalent of approxi- 
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mately eight hundred and forty thousand (840,000) marks: Ninety- 
four thousand (94,000) marks in cash, being the normal equivalent 
of approximately twenty-two thousand five hundred (22,500) dol¬ 
lars, in cash, ha^dng been paid,—ten thousand (10,000) marks, the 
normal equivalent of approximately twenty-four hundred (2400) 
dollars to the said George Weustenfeld,—eighty-four thousand (84,- 
000) marks, the normal equivalent of approximately twenty thou¬ 
sand, one hundred (20,100) dollars, to one Ernst Sachs, to whom 
the rights of said George Weustenfeld to receive payment for said 
eight hundred and fifty (850) shares of the capital stock of said 
The Bearings Company of America had been duly and legally trans¬ 
ferred and the balance of the said purchase price of two hundred 
thousand (200,000) dollars by the release of certain indebtedness 
then due and owing from the said Ernst Sachs to the plaintiff herein, 
and then amounting to approximately seven hundred forty-six thou¬ 
sand (746,000) marks, the normal equivalent of approximately one 
hundred seventy-seven thousand and five hundred (177,500) dol¬ 
lars. 

6 Ninth. Upon information and belief that on or about the 
20th day of March 1918, The Bearings Company of America, 

in accordance with the requirements of the aforesaid Act of Congress, 
known as the ^‘Trading with the Enemy Act’’ and under compulsion 
of said act, and in order to avoid the penalties therein provided for 
failure to comply therewith, filed with A. Mitchell Palmer, the then 
qualified and acting Alien Property Custodian, and the predecessor 
of the defendant, Thomas W. Miller herein, a report certifying that 
it had reason to believe that the said George Weustenfeld was on 
February 3rd, 1917, the owner of the aforesaid eight hundred and 
fifty (850) shares of the capital stock of The Bearings Company of 
America, and attached to said report a statement of the facts then 
known to it which are substantially in accord with the foregoing 
allegations of this bill of complaint: and upon information and 
belief the said banking firm of Knauth. Nachod & Kuhne also filed 
a report with the then qualified and acting Alien Property Custodian, 
stating that it had in its possession certificate of stock No. 128 for 
eight hundred and fifty (850) shares of the capital stock of The 
Bearings Company of America, and certifying that one George Weus¬ 
tenfeld, a citizen of Hannover-Munden, Germany was the owner 
thereof: and upon information and belief that thereafter, the said 
A. Mitchell Palmer, as Alien Property Custodian, and the predecessor 
of the defendant, Thomas W. Miller herein, as aforesaid, demanded 
and received from the bankers, Knauth. Nachod & Kuhne, pos¬ 
session of the said certificate of stock No. 128 evidencing the owner¬ 
ship of the said eight hundred and fifty (850) shares of the capital 
stock of The Bearings Company of America. 

7 Tenth. That thereafter and on or about the 20th day of 
May, 1918, the then qualified and acting Alien Property 

Custodian, A. Mitchell Palmer, unlawfully and illegally, but pre¬ 
tending to act within the authority vested in him by said Act of 
Congress known as the “Trading with the Enemy Act”, appointed 
The Bankers Trust Company of New York, depositah’ of the said 
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eight hundred and fifty (850) shares of the capital stock of The 
Bearings Company of America, and unlawfully and illegally con¬ 
stituted the said eight hundred and fifty (850) shares of the capital 
stock of The Bearings Company of America, Alien Property Custo¬ 
dian Trust No. £-14009. 

Eleventh. That thereafter and on or about the 22nd day of Octo¬ 
ber. 1919, the then qualified and acting Alien Property Custodian, 
A. Mitchell Palmer, and the predecessor in office of the defendant, 
Thomas W. Miller, herein, although fully cognizant of the facts here¬ 
inbefore alleged, but in total disregard of such facts caused to be 
served upon The Bearings Company of America, a certain notice sub¬ 
stantially to the effect that the said eight hundred and fifty (850) 
shares of the capital stock of The Bearings Company of America were 
the property of said George Weustenfeld, an alien enemy, and de¬ 
manded that said The Bearings Company of America cancel on its 
books said certificate No. 128 theretofore issued by said The Bear¬ 
ings Company of America to the said George Weustenfeld and re- 
iSvSue the said eight hundred and fifty (850) shares of the capital 
stock to “The Bankers Trust Company of New York, deposi- 

8 tary for Alien Property Custodian Trust No. E-14009”. 

Twelfth. That acting under the compulsion of the said de¬ 
mand of the said A. Mitchell Palmer, as such Alien Property Custo¬ 
dian, and in order to avoid the penalties of the aforesaid Act of Con¬ 
gress known as the ^‘Trading with the Enemy Act” for nomcom- 
nliance with the demands of the Alien Property Custodian, said The 
Bearings Company of America cancelled on its books said certificate 
No. 128 and issued in lieu thereof certificate No. 181 of its stock cer¬ 
tificates for said eight hundred and fifty (850) shares of its capital 
stock to The Bankers Trust Comnanv of New York, depositary for 
Alien Property Custodian Trust No. E-14000. 

Thirteenth. That simultaneously with the aforesaid demand, and 
on or about October 12th, 1910, the Ihen qualified and acting Alien 
Property Custodian. A. Mitchell Palmer, also demanded of The 
Bearings Company of America that it pav to The Bankers Trust 
Company of New York as depositary for the Alien Property Custo¬ 
dian. or as depositary for the Treasurer of the United States under 
Trust No. E-14009. all dividends then due and payable on the said 
certificate for eight hundred and fiftv (8.50) shares of the capital 
stock of The Bearings Company of America and under compulsion 
of said demand, and in order to avoid the penalties of the f^aid Act 
of Congress as aforesaid, the said The Bearings Company of America 
paid to The Bankers Trust Company of New York as depositary of 
the Alien Property Custodian or as depositary for the Treasurer of 
the United States under Trust No. E-14009 the sum of Five Thou¬ 
sand Seven and Ninety-three hundredths (5,007.93) Dollars; and 
upon information and belief since that day, to-wit, the 22nd 

9 day of October, 1919 the said The Bearings Company of 
America, has paid to The Bankers Trust Company of New 

York, as depositary of the Alien Property Custodian or as depositary 
of the Treasurer of the United States under Trust No. E-14009. 
amounts in e.xcess of Fifty-one Thousand (51,000) Dollars, the true 
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and exact amount so paid to The Bankers Trust Company of New 
York, by The Bearings Company of America under, and in accord¬ 
ance with such demands, and deposited in said Trust No. E-14000, 
not being now known to this plaintiff. 

Fourteenth. That pursuant to the terms of said Sec. 9 of the .«aid 
Act of Congress of October bth. 1917. and known as the ^^Trading 
with the Enemy Act’’, the plaintiff herein duly filed with the Alien 
Propertv Custodian his claim to the ownership of the said eiglit 
hundred and fifty (SoO) shares of the capital stock of The Bearings 
Company of America..a copy of which claim is attached hereto and 
made a nart hereof, and marked ^‘Exhibit E*\ and simultaneously 
therewith, and in pursuance of the said Act of Congress known as 
the “Trading with the Encmv Act*’, plaintiff herein made applica¬ 
tion to the President of the United States for allowance of his claim 


under said Sec. 9 of the said act. a conv of which application is here¬ 
with attached and marked ^^Exh’bit F”. 

Fifteenth. That thereafter and in accordance with the said Act of 
Congress, known as the ‘‘Trading with the Enemv Act*’ the said 
application to the President for allowance of this plaintiff’s claim was 
referred to the Attorney General of the United States who 

10 reiected the said claim as will more fullv appear fmm the copy 
of letter of the .Mien Prooerty Custodian which is hereto at¬ 
tached and made part hereof and marked “Exhibit G’\ 

Sirteenth. And nlaintiff further a^'ers that his prooerty. to-wit. the 
.«aid eight hundred and fifty (SoO) shares of the capital stock of The 
Bearings Companv of America, and the increment thereof and the 
sums of money declared due and pavable thereon bv wav of dividends, 
to an amount exceeding Fifty-one Thousand (51.000) Dollars with¬ 
out justification in fact, or in law. has been arbitrarily, illegally and 
unlawfully seized hy the said A. Mitchell Palmer as Alien Property 
Custodian and his succe.^sors in office, and has been arbitrarily, ille- 
gallv and unlawfully withheld from the plaintiff herein bv the said 
A. Mitchell Palmer and his succe.«^ors in office, to-wit. Francis T’. 
Garvan and the defendant herein. Thomas W. Miller, and bv .Tohn 
Burke and his successor in office Frank "White, the other defendant 
herein, all in violation of nlaintiffV rights as a citizen of a neutral 
countrv friendly to the United States and contrary to the laws of tlic 
T'nited States, and nlaintiff f\irther shows to this Honorable (Murt 
that the acts recited herein of the >:aid A. Mitchell Palmer, and th^ 
said Francis P. Garvan. and the defendant Thomas W. Miller, each 
as .-Mien Property Custodian, and the acts of the said John Burko 
and the defendant Frank White are in violation of any authority 
vested in them or anv of them bv said Act of Congress of October 
fith. 1917. and the acts amendatory thereto. 

Plaintiff therefore lu'ays this Court as follows: 

For a writ of suhperna ad respondendum directed to 

11 Thomas W. Miller as Alien Property Custodian and as succc'^- 
sor in office to .\. Mitchell Palmer, as such, and Francis P. 

Garvan as such and to Frank White as Treasurer of the United States 
and as successor in office to John Burke as such, commanding them 
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and each of them to appear herein and answer this bill of complaint, 
but not under oath, an answer under oath being hereby expressly 
waived. 

That this Honorable Court determine that the plaintiff herein, is 
the legal and equitable owner of the whole right, title and interest 
in and to the said eight hundred and fifty (850) shares of the capital 
stock of The Bearings Company of America aforesaid, as evidenced 
by certificate No. 128 of the said The Bearings Company of America, 
and in and to the eight hundred and fifty (850) shares of the capital 
stock of The Bearings Company of America evidenced by certificate 
No. 131, heretofore deposited with The Bankers Trust Company of 
New York, as depositary of the Alien Property Custodian, Trust No. 
E-14009, pursuant to the demand of the said A. Mitchell Palmer, as 
Alien Property Custodian as aforesaid, and that the certificate last 
mentioned be returned and delivered to plaintiff for cancellation on 
the books of The Bearings Company of America, and that all the acts 
of the defendants, and their respective predecessors in office in any 
way affecting the stock aforesaid and the property represented thereby, 
except those acts preserving and conserving the same, be declared as 
to plaintiff, invalid, illegal, void and of no effect; and that the cloud 
upon the title to said shares of stock created by the action of the 
defendants or either of them in seizing said shares of stock may be 
removed and the title to said shares of stock quieted; and that 

12 the action of the said defendants or either of them and their 
predecessors in office as described in this bill of complaint be 

declared illegal, void ab initio and in violation of the rights of the 
plaintiff, and that the defendant, Thomas W. Miller be ordered, ad¬ 
judged and decreed to release and surrender all and singular the 
said certificate No. 128, if the same be in his possession and also certifi¬ 
cate No. 131, and also to release and surrender all and singular the 
said eight hundred and fifty (850) shares of the capital stoc*k of The 
Bearings Company of America, owned by your plaintiff and pur¬ 
ported to be seized and taken by the said Alien Property Custodian 
as aforesaid. 

And the plaintiff further prays this Honorable Court, that tl;e 
defendants as Alien Property Custodian and as Treasurer of the 
Hnited States be and each of them be ordered, adjudged and decreed 
to account for their and each of their acts in and about their at¬ 
tempted possession and control of such shares of stock and in and 
about the care and conduct of the said property, and that they and 
each of them be ordered, adjudged and decreed to deliver up, pay 
over, and surrender to the Plaintiff all sums of money and other 
things of value received by them or either of them or their respective 
predecessors in office, or by their agents or depositaries as dividends, 
income or profits arising out of said property. 

And the plaintiff further prays this Honorable Court that the 
defendant, Thomas AV. Miller and the defendant Frank White and 
their respective agents, representatives, employees and ser\’- 

13 ants be each of them restrained, enjoined and forbidden from 
taking any action with regard to the certificate No. 128, if 
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the same be in their or either of their possession and said certificate 
No. 131, and the said eight hundred and fifty (850) shares of the 
capital stock of The Bearings Company of America so deposited with 
The Bankers Trust Company of New York aforesaid, and the prop¬ 
erty represented tliereby except to conserve and preser\*e the same 
pending the determination by this Court of plaintiff's right, title and 
interest therein and thereto, and ownership thereof and that said 
defendants their respective agents, representatives, employees and 
servants be further enjoined and restrained from taking any action 
whatever looking toward the diminution or dissipation of the said 
eight hundred and fifty (850) shares of the capital stock of The 
Bearings Company of America and particularly be enjoined and re¬ 
strained from taking anv action to sell the same or anv action thereon 
other than to conserve and preserve the same pending the determina¬ 
tion of the issues herein. 

And the plaintiff further prays this Honorable Court for such other 
and further relief as to the Court may seem just and equitable. 

JOSEPH MAGG, 

By His Attorney in Fact, WILLIAM A. REDDING. 


CHARLES S. GRINDLE. Attn. 
916 G St. N. W. 


14 St.\te of New York, 

County of Neiv York, ss: 

William A. Redding, being duly sworn, says that he is the attor¬ 
ney in fact of the plaintiff above named; that the foregoing com¬ 
plaint is true to the knowledge of the deponent except as to the 
matters therein stated to be alleged on information and belief, and 
that as to tho.«e matters he believes it to be true. 

Deponent further says that the grounds of his belief as to all the 
matters therein not stated upon his knowledge are as follows: from 
information received from letters of plaintiff, now in deponent’s 
possession, and from voluminous copies of documents received from 
plaintiff, and now in deponent’s possession. 

Deponent further says that the reason why this verification is 
not made by plaintiff is that plaintiff’ is not within the United States 
of America. 

WILLIAM A. REDDING. 

Subscribed and sworn to before me this 19th dav of December, 
1921. 

[seal.] ELLA J. KRUGER, 

X of ary Public, Bronx County, #35. 

Certificate filed in New York County #180. 

Bronx Co. Register’s #2230. 

New York Co. Register’s #2160. 


JOSEPH MAGG VS. THOMAS \V. MILLER, ETC., ET AL. 


9 


15 Answer of Defendants Thomas W. Miller, as Alien Property 

Custodian, and Frank White, as Treasurer of the United 
States, to the Bill of Complaint. 

Filed February 6th, 1922. 

9|c ^ 3|c 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of The United States, 
separately and severally answering the bill of complaint, and as 
their separate and several answers say: 

(1) That they have no knowledge or information sufficient to 
form a belief with respect to the averments of paragraph numbered 
First of the bill of complaint, and therefore demand strict proof 
thereof; 

(2) They admit the averments of paragraph numbered Second 
of the bill of complaint; 

(3) The averments of paragraph numbered Third of the bill of 
complaint are statements of law which these defendants are not re¬ 
quired to answer; 

(4) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 

16 Fourth of the bill of complaint, and therefore demand strict 
proof thereof; 

(5) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered fifth 
of the bill of complaint, and therefore demand strict proof thereof; 

(6) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered Sixth 
of the bill of complaint, and therefore demand strict proof thereof; 

(7) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered Sev¬ 
enth of the bill of complaint, and therefore demand strict proof 
thereof; 

(8) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 
Eighth of the bill of complaint, and therefore demand strict proof 
thereof; 

(9) Answering the averments of paragraph numbered Ninth of 
the bill of complaint these defendants say that certain reports were 
made to the Alien Property Custodian both by the Bearings Com¬ 
pany of America and by the firm of Knauth, Nachod & Kuhne, rela¬ 
tive to enemy interest in 850 shares of the capital stock of the Bear¬ 
ings Company of America. For the full contents of the said re¬ 
ports, in so far as the same may be relevant to this cause of action, 
these defendants refer to the original reports made by the said 

parties, which reports will be produced at the hearing of this 

17 cause and submitted in evidence. 
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Further answering said paragraph these defendants say 
that the’ Alien Property Custodian, acting under and pursuant to 
the terms and provisions of the Trading with the Enemy Act, the 
amendments tliereto and the proclamations and executive orders 
issued thereunder, after investigation determined that Senator Georg 
Wuestenfeld, of Hanover-Muenden, Germany, was an enemy (not 
holding a license granted by the President) within the purview and 
meaning of the Trading with the Pniemy Act, the amendments 
thereto and the proclamations and executive orders issued there¬ 
under, and that the said Wuestenfeld had a certain right, title and 
interest in all that certain money and property mentioned and par¬ 
ticularly described in a report submitted to the Alien Property Cus¬ 
todian by Messrs. Knauth, Xachod c\: Kuhne, dated March 21, 1918, 
as owing or belonging to, or held for, by, on account of. or on . 
lehalf of, or for tlie benelit of tlie “person'’ hereinabove mentioned, 
together with all interest accrued thereon to date of payment to the 
Alien Property Custodian, and all dividends or accumulations 
thereon whatsoever now in their po.'ssession, or which might there¬ 
after come into their j)osse.'Jsion. Thereafter the Alien Property 
Custodian required the said firm of Knauth, Kachod ct Kuhne to 
convey, transfer, assign, deliver and ]uiy over to him as Alien Prop- 
ertv Custodian, to be bv liim held, administered and accounted for 
as provided by law, that r^aid money and other property, together 
with said dividends and/or accumulations. In the said demand 
by the Alien Property Custodian upon the said firm the Bankers 
Trust Company was designated as depositary for tlie Alien 
18 Property Custodian. The said requirement was complied 
with. 

Further answering said paragraph, these defendants say that the 
Alien Property Custodian, on or about the IGth day of August, 


1918, acting under and pursuant to the terms and provisions of the 
Trading with the Enemy Act. the amendments thereto and the 
proclamations and executive orders issued thereunder, after investi¬ 
gation determined tliat Georg Wuestenfeld, of Mueiiden. Germany, 
was an enemy (not holding a license granted by the President), 
and had a certain right, title and interest in and to SoO .<hares of 
the common stock standing on the books of the Bearings Company 
(9* Anu*rica/i in the name of Georg Wue.<enfeld, Tlu'reupon the 
Alien Property Custodian required the said Bearings Conq^any of 
America to convey, transfer, assign and deliver to him as Alien 
Property Cu.<todian to be by him held, administered and accounted 
for as provided by law. every right, title and interest of the said 
enemy in the said stock. The said <lemand of the .Vlien Property 
Custodian further required the said Com|)anv to remit to the Alien 
Property Custodian, at Washington, all payments whether of capital 
or income then or thereafter declared or due on account of such 
stock, shares or certificates. 

Further answering said paragraph these defendants say that on 
or about the 14th day of July, 1919, the Alien Property Custodian, 
acting under and pursuant to the terms and provisions of the 
Trading with the Enemy Act, the amendments thereto and the 
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proclamations and executive orders issued thereunder, after investi¬ 
gation determined that Senator Georg Wuestenfeld was an 

19 enemy within the purview and meaning of the said Act, the 
amendments thereto and the proclamations and executive 

orders issued thereunder, and that 850 shares of the common 
capital stock of the Bearings Company of America, represented by 
certiticate number 128, belonged to and were held by the said Com¬ 
pany for, on account of, on behalf of, and for the benefit of the 
said enemy. Whereupon the Alien Property Custodian seized such 
shares of stock and required the same to be by the Bearings Com¬ 
pany of America delivered to him, and that the Bearings Company 
of America cancel forthwith upon its books and records all of the 
said shares of stock, and in lieu thereof to issue new certificates 
therefor to him. The said requirement was thereafter complied 
with. 

Further answering said paragrajih these defendants say that at 
the hearing of this cause these defendants will submit to this Court 
a full and exact accounting of all the money and other property 
received l>y the Alien Property Custodian and held by him or by 
the Treasurer of the United States })ui’suaiit to the aforementioned 
requirements and demands, to the end that should the plaintiff 
Iierein estal>lish any right to recover, a just and equitable decree 
mav be rendered. 

(10) For answer to the averments of paragraph numbered tenth 
of the bill of complaint, these defendants refer to their answer to 
paragraph numbered ninth of the bill of complaint, and pray that 
the same be read as if fully set forth in this place; 

(11) For answer to the averments of paragraph numbered 
eleventh of the bill of complaint, these defendants refer to their 

answers to paragraph numbered ninth of the bill of com- 

20 })laint, and pray that the same be read as if fully set forth 
in this place; 

(12) For answer to the averments of paragraph numbered twelfth 
of tlie bill of complaint, these defendants refer to their answer to 
paragraph numbered ninth of the bill of complaint, and pray that 
the same be read as if fully set forth in this place; 

(13) For answer to the averments of paragraph numl>ered thir¬ 
teenth of the bill of complaint, these defendants refer to their answer 
to paragraph numbered nintli of the bill of complaint, and pray 
that the same be read as if fully set forth in this place; 

(14) They admit tlie averments of paragraph numbered four¬ 
teenth of the bill of complaint; 

(15) They admit the averments of paragraph numbered fifteenth 
of the liill of complaint; 

(lb) .Answering the averments of paragraph numbered sixteenth 
of the bill of complaint these defendants deny that any of the money 
or other ]>roperty involved in this suit has been or now is arbitrarily 
.withheld from the plaintiff herein, and whether or not the plaintiff 
is legally entitled to the possession of the said money and other prop- 
ertv is a question of law which this Court must determine. These 

W A 
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defendants have no knowledge or information with respect thereto 
and therefore demand strict proof thereof. 

AVherefore these defendants having fully answered the bill of com¬ 
plaint pray that they be dismissed with their costs in this behalf 
expended and for such other and further relief to which in 
21 the premises thev mav be justlv entitled. 

THOMAS W. MILLER, 

Alien Propertif Custodian. 

FRASK WHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

Attorne^f of the United States in 

and for the District of Columbia. . 


District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath, deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has road the foregoing answer by him .subscribed 
and knows the contents thereof: that the matters and things therein 
stated as of his personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

THOMAS W. MILLER. 

Subscribed and sworn to before me this 1st dav of Februarv 1022. 
[seal.] SOPHIE D.‘HILLMAN," 

Notary Public. 

District of Columbia, .ss: 

Frank White, being first duly sworn, upon oath, deposes and says 
that he is Treasurer of the United States of America, that he has 
read the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated as of his 
personal knowledge are true, and those stated as upon information 
and belief he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 1st dav of Februarv 1922. 
[seal.] ELLA F. VAN ZANDT," 

Notary Public. 

22 Final Decree. 

Filed March 23, 1923. 

***♦♦♦* 

This cause coming on to be heard on the 19th day of March, 1923,- 
upon the bill of complaint filed herein and the answer of Thomas 
W. Miller, as Alien Property Custodian, and Frank White, as Treas- 
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urer of the United States, and after hearing the testimony and 
evidence adduced on behalf of the plaintiff, it is by the Court this 
23rd day of March, 1923, 

Adjudged, ordered and decreed that the bill of complaint be and 
the same herebv is dismissed, and 

It is further adjudged, ordered and decreed that Thomas AV. 
Miller, as Alien Property Custodian, and Frank White, as Treas¬ 
urer of the United States, recover their costs in this behalf expended, 
and that thev have execution therefor as at law. 

WALTER I. McCOY, 

Chief Justice. 

From the foregoing decree Joseph Magg, plaintiff herein, in open 
court; notes an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and the penaltv of the bond for Costs is fixed at $100. 

AVALTER I. McCOY, 

Chief Justice. 

Memorandum. 

April 3, 1923.—Undertaking on appeal for $100 approved and 
filed. 

April 25, 1923.—Time to submit statement of evidence extended 
from dav to dav to and including June 15, 1923. 

June 11, 1923.—Statement of evidence submitted, signed and 
filed. 

23 Assignment of Errors. 

' Filed June 11, 1923. 

♦ ♦ * * * s|e j|c 

Joseph Magg, the Plaintiff in the above entitled cause, conceiving 
himself aggrieved by the decree made and entered on the 23rd day 
of March, 1923, by this Court, in this cause, dismissing the Bill of 
Complaint in this cause and decreeing that the Defendants recover 
their costs herein, and that they have execution therefor, now ap¬ 
pears by his Solicitor and files the following Assignment of Errors: 

First. The Court erred in dismissing the Bill of Complaint in this 
cause. 

Second. The Court erred in not entering a decree in favor of the 
Plaintiff, in accordance with the prayer of the Bill of Complaint in 
this cause. 

Third. The Court erred in not holding that Georg AVustenfeld 
sold to the Plaintiff on February 22nd, 1917, the eight hundred and 
fifty shares of the capital stock of The Bearings Company of 
America, involved in this cause, for a good and valuable considera¬ 
tion. 

Fourth. The Court erred in not holding that the Plaintiff, on 
February 22nd, 1917, purchased from Georg AA'ustenfeld the eight 
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hundred and fifty shares of the capital stock of The Bearings Com¬ 
pany of America, involved in this cause, and paid to Georg 

24 Wustenfeld a good and valuable consideration therefor, and 
was the owner of said shares of stock at the time of filing the 

Bill of Complaint in this cause, and is still the owner of said shares 
of stock. 

Fifth. The Court erred in not giving full credence and effect to 
the testimony of the Plaintiff in this cause, where he testified that he 
did not, on Februarv’ 22nd, 1917, or at anv time, have anv under- 
standing or agreement, secret or otherwise, either with Georg Wus- 
tenfeld. Ernst Sachs or any other person, other than the agree¬ 
ments in evidence in this cause, with respect to any or all of the 
eight hundred and fifty shares of the capital stock of The Bearings 
Company of America, involved in this cause, and that he, the Plain¬ 
tiff’, is the tnic and sole owner, in his-own right, of the whole right, 
title and interest in and to said eight hundred and fiftv shares of 
stock and in and to all of the dividends paid thereon since Februarv 
22nd, 1017. 

Sixth. The Court erred in not giving full credence and effect to 
the testimony of Ernst Sachs in this cause, where he testified that 
he did not, on Februarv 22nd. 1017, or at anv other time since that 
date, make any agreement, either in writing or by word of mouth, 
with either the Plaintiff or Georg Wustenfeld, or with any other 
person, other than the agreements in evidence in this cause, with 
respect to any or all of the eight hundred and fifty shares of the 
capital stock of The Bearings Company of Ameriea, involved in this 
cause, and that he does not claim any right, title or interest in or to 
said eight hundred and fifty shares of stock. 

25 SerentJt. The Court erred in not giving full credence and 
effect to the testimony of Georg Wustenfeld in this cause. 

where he testified that on Februarv 22nd, 1017, he sold to tlu* 
Plaintiff’ the eight hundred and fifty shares of the capital .«toek of 
The Bearings Company of America, involved in this cause, and n*- 
ceived from the Plaintiff’ a good and valuable consideration therefor. 

and on Febniarv 22nd. 1017. cabled Jack L. Straub, President of 

_ « _ 

The Bearings Company of America, at Lancaster, Pa., that he had 
sold said eight hundred and fifty shares of stock to the Plaintiff, 
and that he did not. on Februarv 22nd, 1017. or at anv time since 
that date, have any understanding, secret or otherwise, other than the 
agreements in evidence in this cause, either with the Plaintiff or 


Ernst Saehs or any other person, with respect to any or all of said 
eight hundred and fifty .shares of stock, or with respect to any of the 
dividends paid thereon since February 22nd, 1917, and that since 
February 22nd. 1017, he has not claimed any right, title or interest 
in or to said eight hundred and fifty shares of stock, and does not 

claim to own anv of said eight hundred and fiftv shares of stock. 

• « 


Eighth. The Court erred in not holding as a matter of law, that 
Plaintiff’s Exhibit 2 was an absolute and valid transfer of the whole 


right, title and interest in and to the said eight hundred and fifty 
shares of the capital stock of The Bearings Company of America, 
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and having been made, executed and delivered on February 22nd, 
1917, and prior to April 6th, 1917, the said eight hundred and fifty 
shares of the capital stock of The Bearings Company of 
26 America were not a proper subject of capture under the pro¬ 
visions of the Act of Congress commonly known as The Trad¬ 
ing with the Enemy Act, even though the Plaintiff's Exhibit 2 was 
made in contemplation of the United States’ entry into the World 
War. 

Ninth. The Court erred in not holding as a matter of law that the 
Act of Congress commonly known as the Trading with the Enemy 
Act had no retroactive effect prior to April 6th, 1917 and that there¬ 
fore the said Act does not contemplate an inquiry into the validity 
and bona fides of contracts or transfers made prior to the effective 
date of said Act, to-wit, April 6th, 1917. 

Wherefore, the Plaintiff prays that said decree may be reversed, 
and that the Supreme Court of the District of Columbia may be 
directed to enter a decree against the Defendants in this cause, with 
costs to be taxed in favor of the Plaintiff, according to the prayer 
of the Bill of Complaint in this cause. 

Dated at Washington, D. C., May 12th, 1923. 

CHARLES S. GRINDLE, 

Solicitor for Plaintiff. 


27 Stipulation Concerning Transcript of Record on Appeal. 

Filed June 11, 1923. 

* * ♦ * s|e ♦ ♦ 

It is hereby stipulated and agreed by and between the Solicitors 
for the respective parties to the above entitled cause as follows: 

That the Transcript of Record for Appeal in this cause shall con¬ 
sist of the following: 

First. The Bill of Complaint. 

Second. The Answer. 

Third. Statement of Evidence, including the Exhibits. 

Fourth. Final Decree. 

Fifth. Assignment of Errors. 

Sixth. Note of extensions of time for submitting statement of evi¬ 
dence. 

Dated, Washington, D. C., June 11th, 1923. 

CHARLES S. GRINDLE, 

Solicitor for Plaintiff. 
PEYTON GORDON, 

Solicitor for Defendants. 
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28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 27, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 39692 in Equity, wherein Joseph 
Magg is Plaintiff and Thoma.s W. Miller, as Alien Property Custodian 
and Frank White, Treasurer of tlie United States are Defendants, 
as the same remains upon the tiles and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Wasliington, in said District, 
this 14th dav of June, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

Bv W. E. WILLIAMS, 

Assistant Clerk. 

E. W. 


29 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39692. 

Joseph Magg, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custocian, and Frank 
White, as Treasurer of the United States, Defendants. 

30 Statement-of Evidence. 

The evidence in this cause consists of the depositions of Joseph 
Magg, Gustav Wirth, Albert Bachmann, Charles Brumann and Karl 
Arthur Naumann, taken in Zurich, Switzerland: the deposition of 
Ernst Sachs, taken in Zurich, Switzerland, and Constance, Germany: 
the deposition of Georg Wustenfeld, taken in Constance, Germany, 
and the deposition of Jack L. Straub, taken in Lancaster, Pennsyl¬ 
vania, and all of the exhibits referred to therein, all of which were 
filed in the Supreme Court of the District of Columbia September 
18th, 1922, and November 20th, 1922. All of said depositions were 
taken under and in pursuance of stipulations entered into between 
counsel for the respective parties to this cause, and all of them, ex- 
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cepting that of Jack L. Straub, were taken in July, 1922, and that of 
Jack L. Straub was taken November 15th, 1922. During the taking 
of all of these depositions Ambrose L. O’Shea was present as Couns^ 
for the plaintiff, and Frederick G. Ingersoll, as Special Assistant to 
the Attorney-General of the United States, was present as Counsel 
for the defendants. No controvei-sy arises with respect to the manner, 
place or time of the taking or the proceedings for the taking of any 
of these depositions. All of the questions and answers in all of the 
depositions taken in Zurich, Switzerland, and Constance, Germany, 
above mentioned, are in both the English language and the German 
language. 

The testimony given in all of these depositions is stated herein in 
the English language and in the narrative form, excepting in some 
instances the questions and answers are re-produced in the exact 
words appearing in the depositions so as to give a clearer under¬ 
standing of these parts of the testimony. 

31 Deposition of Joseph Magg, Plaintiff. 

Testimony given by Joseph Magg under the direct examination 
of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

My name is Joseph Magg. I am 74 years old, reside in Zurich, 
Switzerland, and am a merchant. I have resided in Switzerland 52 
years, excepting one and one half years in Paris. I am and have 
been since 1899, a citizen of Switzerland. I am the Joseph Magg who 
made the claim against the Alien Property Custodian and the Treas¬ 
urer of the United States for the return to me of 850 shares of the 
Capital Stock of The Bearings Company of America, and the ac¬ 
cumulated dividends that have been paid on said shares of stock 
since February 22, 1917. I signed the Contract of Sale of Stock 
on February 22, 1917. at Schweinfurt, Germany, and my signature 
appears thereon, which Contract of Sale of Stock is offered in evi¬ 
dence and marked Plaintiff’s Exhibit 2, Contract of Sale of Stock. 
When I signed it there were present Karl Arthur Naumann, Karl 
Wilhelm Albert Kruse, Counsellor of Justice Ludwig Hippoli, and 
Georg Wustenfeld. Counsellor of Justice Ludwig Hippoli is a lawyer 
and he prepared Plaintiff’s Exhibit 2, Contract of sale of Stock, at 
my request. Karl Arthur Naumann and Karl Wilhelm Albert Kruse 
reside at Schweinfurt, Germany. Albert Bachmann put his signa¬ 
ture to Plaintiff’s Exhibit 2, Contract of Sale of Stock, at his office 
in Zurich, Switzerland, he being a Notary Public, and his signature 
was put to this document because the Swiss law of Obligations re¬ 
quired it. 

After I signed Plaintiff’s Exhibit 2, Contract of Sale of Stock, 
I sent two cablegrams dated March 5, 1917, one of them 

32 addressed to Jack L. Straub, Lancaster, Pa., and the other 
addressed to Knauth, Nachod & Kuhne, New York City, copies 

of which cablegrams are offered in evidence and marked Plaintiff’s 
Exhibit 3. I never received any answer to either of these cables. 
On August 8, 1917, I received a letter dated July 9, 1917, addressed 

3—4007a 
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to me at Zurieb, Switzerland, signed by Jack L. Straub, President 
of The Bearings Company of America, wliich is ottered in evidence 
and marked Plaintitt's Exhibit 4. My .<on. J. Magg, Jr., under my 
authority, wrote a letter from Zurich, Switzerland, dated September 
29, 1917, to Jack L. Straub, President of The Bearings Company 
of America, at Lancaster, Pa., a copy of which is ottered in evi¬ 
dence and marked Plaintitt's Exhibit 5. The word ‘‘confirmation*' 
appearing at the end of this letter of September 29, 1917, marked 
Plaintitt'^s Exhibit 5, refers to the letter dated September 10, 1917, 
written by Georg Wustenfeld to Jack L. Straub, President of The 
Bearings Company of America, Lancaster, Pa., a copy of which is 
ottered in evidence and marked Plaintitt’‘s Exhibit 5A. Further 
attempts were made by letters to communicate with Jack L. Straub 
with reference to the purchase of this stock by me, the originals of 
such letters have been lost or were confiscated bv the French Militarv 
Censors. 1 received from the Swiss Post Office authorities the five 
documents, all addressed to me, ottered in evidence marked re- 
s|)ectively Plaintiff's Exhibit 5, Swiss Postal Notice dated Dec. 27, 
1917 ; Plaintitt‘*s Exhibit OA. Swiss Postal Notice dated Dec. 29^ 1917 ; 
Plaintiff's Exhibit fiB, Swiss Postal Notice dated Dec. 29, 1917: 
Plaintiff’s Exhibit (>C. Swiss Postid Notice dated Jan. 19, 1918, and 
Plaintitt's Exhibit OD, Swiss Postal Notice dated Februarv 7. 
1918. 

My signature is on tlie document dated fVbruary 23. 1917, 
offered in evidence and marked Plaintiff’s Exhibit 7. Sachs- 
Magg Settlement of Account. We |)aid Ernst Sachs 80.09() Marks 
which were accepte<i by him for tlie balance due under l^laintiff's 
Exhibit 7. and 4,UU0 Marks were allowed me for my expenses mak¬ 
ing a total of 84,000 Marks. 


Q. 48. In Plaintiff's Exhibit No. 2, Contract of Sale of stock, it is 
stated that 10,000 Marks were paid to George Wustenfeld. Will 
you please state in what manner tliat amount was paid? A. 48. We 
handed him over the 10.000—Marks in cash. 

Q. 50. At what value were tlie 10.000—Marks accepted? A. 50. 
I cannot tell- this by heart, but at any rate the sum was accepted at 
the then current rate (1917), which rate can easily be found out 
(looked up) at any time. 

Q. 51. I show you a document and ask if your signature is on it? 
A. 51. Yes. 

Plaintiff otters in evidence a document dated February 23, 1917, 
and called Abrechnung (Settling of account) and requests that the 
same be marked as Plaintift‘’s Exhibit 7, Sachs-Magg Settlement of 
Account. 


Q. 52. Will you please look at Plaintiff’s Ex. 7 and state, if you 
can, after an inspection of that document, how many Marks were 
accepted and given for the balance due under the original contract? 
A. 52. We paid Ernst Sachs 84,000—Marks. 

Q. 53. So that, after having paid to Ernst Sachs 84,000—Marks 
and to Georg Wustenfeld 10,000—making Marks 94,000—in all, 


JOSEPH MAGG VS. THOMAS W. MILLER, ETC., ET AL. 


19 


did you pay, or give, or settle in any other manner for the balance 
of the 200,000 Dollars due under Plaintiffs Exhibit 2? A. 53. We 
have given it. 

Q. 54. Can you state from an inspection of that paper, Plaintiff’s 
Exhibit 7, how much in Marks you gave Ernst Sachs to bal- 
34 ance the account? A. 54. I have given him 84,000.—Marks 
to settle the balance. 

Q. 57. Was the payment to Ernst Sachs exactly 84,000.—Marks? 
If vou wish, vou mav consult vour books, or anv other records 
which you have, which will aid you in answering this question. A. 
57. I paid 80,000.—Marks in cash and 4,000.—Marks were for my 
expenses. 

1 have refreshed my recollection in regard to this matter by ref¬ 
erence to my ledger. 

It is stipulated and agreed between Counsel for all parties to this 
cause that a true and correct transcript of the pages of this Ledger of 
Joseph 5Iagg showing the transactions with the Depositenkasse 
Seefeld and with Ernst Sachs with reference to the transactions in 
question is as follows: 
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Janunry 1 Transfer balance, M. 80,000.— . G.'5,r>.SO. — DeceinborlU Balance . 80,000 .... 08,580 














lOlO. 1010. 

' Dw-einber 31 Bahinco folio 114 

- new (’urreiit ac- 

January 1 Transfer balance, M. 80,000.—. 63,580.— count . 80,000 .... 63,580 
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38 Q. 60. After these paj’ments, to wit 10,000—Marks to 
AVustenfeld, 80,000—M. to Sachs, 4,000—Marks allowed you 

for expenses, how many Marks did you still owe under Plaintiff^s 
Ex. 2, the Contract of Purchase? A. 60. According to the contract 
I owed nothing more, this is the settlement of the account. 

Q. 61. But the contract calls for 200,000—Dollars and you have 
testified that you have only paid 94,000—Marks. How much re¬ 
mained due under the contract? A. 61. 746,000.—Marks. 

I paid to Ernst Sachs the 80,000 Marks in the following men¬ 
tioned manner. I went to the Depositenkasse Seefeld and got 80,000 
Marks against collateral of good securities; I asked that the 80,000 
Marks be sent to Berlin at the disposal of Ernst Sachs. I received 
a letter dated April 16, 1017, from the Depositenkasse Seefeld, which 
is offered in evidence and marked Plaintiff's Exhibit 8, and I also 
received a letter dated A{)ril 17, 1017, from the Depositenkasse See¬ 
feld, offered in evidence and marked Plaintiff's Exhibit 9. 

Q. ()4. How was the balance of 746,000.—Mark-, to which you 
have just referred, accounted for? Was it paid by you in cash, or 
was there some settlement of account between you, 5lr, Wustenfeld 
and Mr. Sachs, and if so. please state what such payment or settle¬ 
ment consisted of? A. 64. With the debt which Mr. Ernst Sachs 
owed me, Mr. Wustenfeld will be paid. 

I wrote a letter to Ernst Sachs dated April 17, 1917, a copy of 
which is offered in evidence marked Plaintiff's Exhibit 10, in which 
I informed him that I had deposited through the Depositenkasse 
Seefeld the 80,000 Marks with the Deutsche Bank in Berlin, at his 
disposal. I signed the document dated April 17, 1917, offered in 
evidence marked Plaintiff's Exhibit 11, for transferring to Ernst 
Sachs the 80.000 Marks which the Depositenkasse Seefeld placed 
with the Deutsche Bank at Berlin. 

39 After I had paid the 10,000 Marks to Georg Wustenfeld; 
and the 80,000 Marks to Ernst Sachs, and after deducting the 

4,000 Marks for my expenses there was still payable by me under 
the terms of Plaintiff's Exhibit 2, Contract of Sale of Stock, a bal¬ 
ance of 746.000 Marks, which balance was settled by the debt which 
Ernst Sachs owed me. This settlement was made in accordance with 
the Settlement of Account offered in evidence and marked Plaintiff's 
Exhibit 12, dated February 23, 1917, signed by Georg Wustenfeld 
and Ernst Sachs. This Plaintiff’s Exhibit 12 sets forth the reason 
why I paid Ernst Sachs 830,000 Marks instead of paying them to 
Georg Wustenfeld. I received Plaintiff's Exhibit 12 about the time 
it is dated, February 23, 1917. I signed the document dated 

40 July 15. 1914. offered in evidence and marked Plaintiff's 
Exhibit 13, which is a contract made between Ernst Sachs and 

myself, under which the settlement was made by me with Ernst 
Sachs for the balance due under Plaintiff's Exhibit 2, Contract of 
Sale of Stock. 

The four documents offered in evidence and marked Plaintiff's 
Exhibits 14, 15, 16 and 17, relate to the money loaned by me to 
Joseph and Pauline Sachs, as set forth in Plaintiff's Exhibit" 13. 
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Plaintiff’s Exhibit 14 was sent to me by my sister or sister-in-law. 
The connection which it had to the debt which Joseph and Pauline 
Sachs owed me is that I became the debtor for the sum of 2,500 
Marks mentioned therein because 1 had taken on myself the guaran- 
torship for the debt that Joseph and Pauline Sachs owed to my aunt. 
I declared myself guarantor, and since Joseph and Pauline Sachs 
could not pay the sum, I had to pay it and I paid it. 

The connection Plaintiff’s Exhibit 17 has with the debt that 
Joseph and Pauline Sachs owed to me is that I paid 1,500 Marks of 
this debt. I paid the remaining 1,000 Marks which were due, as is 
shown bv Plaintiff’s Exhibit 14. 

The connection that Plaintiff’s Exhibit 15 has with the debt which 
Joseph and Pauline Sachs owed me is that this mortgage (or pledge) 
has been inherited bv me from mv mother who had loaned to 
Joseph and Pauline Sachs 700 Florins, and which were coming to 
me under an inheritance and I can claim it at any time from Joseph 
and Pauline Sachs because it has not yet been repaid. 

41 The connection Plaintiff’s Exhibit 16 has with the debt 
that Joseph and Pauline Sachs owed me is that when they 

were in difficulties I helped them out and as a pledge they trans¬ 
ferred to me various pieces of furniture as per this sale contract, but 
1 never requested that they be handed over to me but left them with 
niv sister. 

You are correct in understanding that at various times I loaned to 
the married coui)le Joseph and Pauline Sachs various sums of money 
and that Exhibits 14, 15, 16 and 17, show some of the sums which 
1 loaned to Joseph and Pauline Sachs, but that in addition to the 
sums set forth in Plaintiff’s Exhibits 14, 15, 16 and 17, I also loaned 
to them other sums. 

Counsel for Defendants move to strike out Plaintiff’s Exhibits 

14, 15, 16 and 17, and all evidence of this witness in relation to any 
of them. 

Q. 87. Plaintiff’s Exhibit 7, settlement of account between Ernst 
Sachs and Joseph Magg, states the debt which was owing from 
Joseph and Pauline Sachs to you to be 660,000.—Marks as of July 

15, 1914. Will you please state how this figure 660,000.—Marks 
was arrived at as of July 15, 1914? A. 87. We arrived at this figure 
by calculating the debt from the time of the loan up to this day with 
interest and compound interest. 

Q. 88. What figure did you take as a basis on which to compute 
interest and compound interest? A. 88. We based ourselves 

42 on figures given in documents, but as we could not decide 
the original sum of the loan exactly, we also could not figure 

exactly the interest and compound interest. I would however add, 
that if I had been able to invest this loan in my business, I would 
have had many advantages from it, which would have amounted 
to this interest and compound interest, and for this reason we did 
agree between ourselves upon these figures. 

Q. 88. What documents do you refer to in your last answer. A. 
88. They are the documents acknowledging the debt. 
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Q. 89. I show you Exhibits 14, 15, 16 & 17 and ask you if those 
are the documents to which vou liave referred in vour last two 
answers. A. 80. Yes. 

Q. 90. Please state wliat fijjure you and Mr. Sachs used on July 
15, 1914 as a basis for calculating interest. A. 90. We did not take 
any decided sum but treated the matter approximately. We did not 
have a given sum on which to calculate the interest and compound 
interest, and I cannot find from the documents such certain sum. 
I only remember that my nephew, Ernst Sachs said to me, you have 
assisted (helped) my parents at a time when they were in great dis¬ 
tress and you shall be well indemnified for this. Upon this we agreed 
by mutual consent to take the figure of 660,000.—Marks. 

When I testified that the purchase price of $200,000 paid by me 
for the shares of stock was calculated at the then rate of exchange, 
I intended to therebv refer onlv to the sum of 80,000 Marks I sent 
through the Bank. The remainder was calculated at the normal 
(usual) rate of 4.20 Marks to the Dollar. 

Kreszentia Moosmeyer, whose name appears at the end of Plain¬ 
tiff’s Exhibit 17, is mv mother’s sister. I was familiar with 

43 her handwriting and her signature appears at the end of 
Plaintiff’s Exhibit 17. 

I received by mail the document or notice which is dated Constanz, 
March 22, 1880, which is offered in evidence and marked Plaintiff’s 
Exhibit 18. I also received V)y registered mail the document or no¬ 
tice dated April 16, 1880, offered in evidence and marked Plaintiff’s 
Exhibit 19. Both of these notices were sent to me because my 
brother-in-law Josenh Sachs had given mv name to the authorities in 
Constanz as a creditor. 

Q. 100. During the years from or about 1880 down to July 1914, 
did you ever call to the attention of either Joseph or Pauline Sachs 
or Ernst Sachs the fact of the indebtedness from Joseph and Pauline 
Sachs to vou? A. 100. Yes, several times. 

Q. 101. Did you call to the attention of Joseph Sachs this indebted¬ 
ness several times? A. 101. Well, you know, he soon died; I rather 
spoke about it to his wife my sister. 

Q. 102. What did she say when you spoke of it to her? A. 102. 
She answered that she was not now in a position to pay me, but if 
any of her children should be in a position (come to money) I would 
be paid off fullv and entirely. 

Q. 103. Had vou met Ernst Sachs at various times prior to Julv 
1914? A. 103.'Yes, yes. 

Q. 104. At these meetings did either you or Ernst Sachs ever 
sneak of this indebtedness, and if so, what was said? A. 104. 
Ernst Sachs said to me, you will get back the loan you made to my 
parents, you may count on it, when occasion offers. 

Counsel for Defendants objects to this testimony as incompetent, 
irrelevant and immaterial, no time or place being fi.xed for 

44 these conversations. 

Q.. 105. Did you on Februarv 22, 1917, or at any other time make 
any agreements other than Plaintiff’s Exhibit 2, Contract of Sale 
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of Stock, with either Senator Wustenfeld or Ernst Sachs or with any 
other person with regard to any or all of the 850 shares of the Bear¬ 
ings Co. of America herein suit? A. 105. No. 

Q. 106. Did you have on February 22, 1917, or have you had at 
any time since that date any understanding or agreement 

45 secret or otherwise with either Senator Wustenfeld, Ernst 
Sachs or any other ]>erson with respect to any or all of the 

850 shares of the Bearings Co. herein suit? A. 106. No. 

Q. 107. Do vou todav claim to be the true and sole owner in vour 
own right of the whole right title and interest in and to the 850 
.shares of the Bearings Co. of America herein suit and do you also 
claim todav to be the true and sole owner in vour own right to all of 
the dividends, which have been declared on such stock since Febru¬ 
ary 22, 1917? A. 107. Yes. 

The tcstimonv given bv Joseph Magg under the cross-examination 
of Frederick G. Tngersoll, Counsel for Defendants, is as follows: 

Ernst Sachs is my nephew. lie is tlie owner of the Ball Bearing 
Works at Schweinfurt, Germany, and has been conducting that busi¬ 
ness since 1895 and it has always been profitable and successful from 
the time it started. TTis factory has always been one of the largest 
factories in Schweinfurt, Germany, employing a large number of 
men and doing a ver\’ large business in Europe and America. Mr. 
Sachs is the largest owner of tlie business and has been at all times 

since he started the ])usine.<s. I cannot state exactlv how wealthy a 

• •< 

man Mr. Sachs is now. Tie is generally believed to be many times a 
millionaire and this has been true more or less during the last 15 
years. 

I do not remember the date when Joseph Sachs died but it was in 
the nineties. He was Technical Manager in the tool factory in Con¬ 
stance, Germany, more than 10 years. T do not know what com¬ 
pensation he was receiving in that employment during that 

46 time. He was well ])aid but did not leave a large fortune at 
his death. He did not leave substantial property. Joseph 

Sachs, when he died, was about 50 years of age. I cannot tell exactly. 
He owed me when he died the sums shown by the documents and 
what I gave him beside which T do not remember. T did not keep 
any account on my books as to the amount of money I loaned Joseph 
Sachs. 

Q. 21. Please examine the documents and tell me in Marks, how 
much Joseph owed you when he died. A. 21. Firstly, 2,500 Mark-, 
then 700 Gulden: then, according to the Sachs Contract between 
6,000 and 4,000 Mark-, and in addition the sums I have given him 
the amount of which I cannot remember. 

Q. 22. Then you cannot tell us how much in Marks Joseph Sachs 
owed you when he died? A. 22. T cannot tell exactly, but I can 
affirm that the sums which are mentioned in the documents are cor¬ 
rect. 

Q. 23. Are there any other papers in existence than Exhibits 14, 
4—1007a 
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15, 16 and 17, having to do with this debt? If so, please produce 
them. A. 23. There exist none other. 

Q. 24. The first loan you made was of 2,500 Mark-, when was that 
made? A. 24. T became iiiiarantor in the vear 1871. For both 
sums, the 2,500 Mark- and the 700 (nilden, the year 1871 may be 
taken. 


Q. 25. And when did you pay under this guaranty the 2,500 
Marks and the 700 Gulden and to wliom did you pav it. A. 25 I 
paid the 2,500.0 Mark- to my aunt Kreszontia Moosmeyer: the 700 
florins were my inlieritance, whicli Joseph Sachs should have 
47 paid to me. 

Q. 26. From wliom did the inlieritanee come to you? A. 
26. From mv mother. 


Q. 27. AVas your guaranty of payment by Jose|)]i Sachs to Kres- 
zcntia Moosmeyer of 2,500 Mark- in writing? Tf so. [>lease ])ro- 
duce it. A. 27. T gave tlie guarantee in writing, but do not possess 
the document, because 1 handed it to Kreszentia Moosmeyer. 

Q. 28. Did Josepli Sachs agree to ])ay you interest on this amount 
of money, 2.500 Mark-, which you say you ]>aid to Kreszentia Moos¬ 
meyer? A. 28. Yes. 

Q. 20. At wliat rate of interest? A. 20. . 

Q. 30. And did Jose]>h Sachs ever ]>ay you iuiy of this interest 
on tile amount you paid under that guarantee? And if so. liow 
mucli? A. 30. Me ])aid the interest for tlic year 1878. Since then 
no interest was ])aid. 

Q. 31. When did lie ])ay the inter(‘st for the year 1878? A. 31. 
In the vear 1870. 

Q. 32. You said when Air. 0‘Shea asked you, tliat vou did not ask 
Joseph Sachs to pay you the money he owed you. Tell us why this 
was. .\. 32. The man was in troulile. so I left liim alone. 

Q. 33. Did Ernst Sachs or Pauline Sachs, or any other memher of 
Joseydi Sach's family pav you from time to time as they were able 
.«ome monev on this debt? 33. No. 


The only payment on this entire indebtedness that was ever made 
to me was the interest for the year 1878. The only amount T ])aid 
out on account of my guarantee is the amount stated in Plaintiff's 
Exhibit 17. 


I have ascertained that the death of Joseph Sachs was in 
48 the year 1897. I did not have a .suit against him, but I 
merely gave in my claim on the basis of the two documents. 
Plaintiff's Exhibits 18 and 19. I waived my claim and thereby did 
Joseph Sachs a great service. 

I learned to know Georg Wustenfeld in Schweinfurt, Germany, 
at the time the contract was made. Plaintiff's Exhibit 2. That was 
February 22, 1917. 1 was asked by Ernst Sachs to come to Schwein¬ 

furt, Germany, by letter. It is possible that the letter is somewhere 
but I hardly think so. I did not have any letters from anyone else 
about going to Schweinfurt at this time for the purpose of this trans¬ 
action referred to in PlaintifFs Exhibit 2, relating to the stock in 
question. The meeting with Georg A\ ustenfeld took place at the 


JOSEPH MAGG VS. THOMAS W. MILLER, ETC., ET AL. 


27 


office of Ernst Sachv<. There were present Ernst Sachs, Mr. Nau- 
mann, Mr. Kruse, Counsellor of Justice Hippoli and myself. This 
was the first meeting. I believe it was the next day after this first 
meeting but it is possible that it was the same day that Georg Wusten- 
feld attended a meeting with me. I do not recollect exactly. Plain- 
tiff's Exhibit 2 was drawn up at the office of Counsellor of Justice 
Hippoli and I was present when it was drawn up. While I was in 
Schwcinfurt on this occasion I stayed at the house of Ernst Sachs. 
I arrived in the morning, Georg Wustenfeld arrived in the afternoon. 
Ernst Sachs talked over the matter with me alone. I followed Sachs’ 
advice in the matter and said I was agreeable to his proposition. The 
arrangement was made on the afternoon of the first day I was there 
and in private conversation with Ernst Sachs. 

Q. You liave testified that you waived your claim against Jo¬ 
seph Sachs and thereby did him a great service. How did Ernst 
Sachs in his conversation tell you that it was a good time to revive 
vour claim or anvthing similar to that and that he could show vou 
how to get your money on this old debt? If not, tell us just what 

he did sav about that? A. oo. I did not know whv he had asked 

• *• 

me to go to Schwcinfurt, and he said to me ^AVill it be all right to 
you if I })ay the claim you had on mv parents, in American money,” 
instead of in German money. T said yes, I even prefer this to Ger¬ 
man money. Then said he: Are vou agreeable to have this affair 
settled now. to which I replied yes. 

Q. .Id. Then what did he tell vou as to how thev would settle this? 
A. ."id. T then asked him what I would have to ])ay. Thereupon he 
showed me the documents and asked if 1 would be satisfied with 
what he would give me. and I replied yes. 

40 Ernst Sachs did not give as one of the reasons for making 

these arrangements the existence of the then pending war 
and the danger of the I’nited States seizing these 8.50 shares of The 
Bearings (’ornpany stock in question in this suit. 

Q. o(). This talk was on the afternoon of the first day you were 
there alone with Mr. Sachs and at his house. Now where next was 
the matter further talked about, and then who was present at the 
next talk? A. .50. The next time was the meeting in which the 
persons 1 have named were i>resent, and in which the contract was 
made. I do not remember if it was in Sachs’ or Hippoli’s Bureau, 
the whole matter was settled in about two davs. 

Q. o7. Did you talk with Mr. Wustenfeld yourself about the pur¬ 
chase or did Mr. Sachs do that? A. 57. Mr. Sachs spoke about it. 

We were all together so far as 1 remember. At the second meeting 
when I first met Georg Wustenfeld the lawyers had the papers all 
ready to be signed and the parties signed them. 1 did not ask any 
question of anybody as to the value of this stock. I accompanied 
Georg Wustenfeld to the railroad station but we did not talk about 
the matter anv further. I have not seen him since then and have 
not had any letters from him on this subject. The entire conver¬ 
sation all the time we were in Schweinfurt was in the German lan¬ 
guage. There was not much said at that time about the then exist¬ 
ing war. 
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Q. 61. Did you see Mr. Wustenfold again about this matter after 
this last session? A. 61. I accompanied him to the railroad station, 
but we did not talk about the matter any further. 

My son put the pencil marks on Plaintiff's Exhibit 3 the date the 
document was sent off. I cannot remember that I saw my son do 
that. I only know that the date is always put on that day. 

It is conceded by counsel for the respective parties that the son of 
Joseph Magg, would, if called and sworn as a witness, testify that he 
puts the figures on Plaintiff's Exhibit 3 the day it was sent. 

Kreszentia Moosmever is mv aunt. I did not have much cor- 
respondence with her in recent years. I visited her from time to 
time. I never at anv time from bovhoo^ had nianv letters from 
her. 


50 It was perhaps thirty to forty years prior to January 10. 

1804, I had seen her signature. 1 have not been able to find 
the rest of the document marked Plaintiff's E.xhibit 14. The other 
party of this letter had nothing at all to do with this affair and was 
thrown away, I only kept this portion that relates to the affair and is 
of value. 


The meeting in July, 1014. with Ernst Sachs, when Plaintiffs 
Exhibit 13 was dated, took place at Schweinfurt, (termany, at the 
suggestion of Ernst Sachs. I was accidentally there. 1 first spoke 
about the subject matter of Plaintift''s Exhibit 13 at that time. 


Ernst Sachs had not asked me to pay him anything nor had I paid 
him anything for signing Plaintiff's E.xhibit 13. 

Ernst Sachs, in July, 1014, and for many years prior thereto, was 
a man of large means. The reason 1 did not make him pay me long 
prior to July, 1014 the money I claim he owed me long prior to July, 
1914, was because I said to myself, he is good enough for me, as long 
as he does not mention it I shall sav nothing, the monev is well 


invested. It was absolutely a debt of honor from Ern.<t Sachs to me. 
for his mother owed it to me. 1 could have sued him legally. I did 
not actuallv' need the monev and would have sued him onlv if I had 
been in trouble, would have needed the money. I did not prior to 
Julv, 1914 ever consult a lawyer about bringing a suit against Sachs 
to make him pay this debt. 


51 The testimony given by Joseph Magg under the re-direct 
examination of Ambrose L. O'Shea, Counsel for the Plaintiff, 
is as follows: 

I know that Kreszentia Moosmever signed Plaintiffs Exhibit 17, 
because she signed it in my presence on January 10, 1894. 

I did not make a formal claim in writing as a creditor of Joseph 
and Pauline Sachs and did not file a formal claim with Bailiff Diez. 
or with any other official having jurisdiction of the suit. I told 
Joseph Sachs that the debt remains, if it is possible at some future 
time that he or one of his children can pay it back, he or one of his 
children would do so and he agreed to this. 

Q. 5. Then will you please e.xplain what you meant, when in 
answer to Q. 38 asked you by Mr. Ingersoll, you used the word 
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‘Svaived”? A. 5. I waived my claim, or better explained, I did not 
give in my claim, in order to make the situation of this already 
harassed man worse. 

Q. 6. But did you ever say to him that he need not pay back those 
debts? A. 6. I have not told him that. 


The testimony of Joseph Magg under the re-cross examination 
of Frederick G. Ingersoll, Counsel for Defendants is as follows: 


I only told him, Joseph Sachs, that 1 would not give my claim in 
and he accepted my promise not to put in my claim. My claim was 
not filed in that matter and was not put in bv anvbodv. Joseph and 
Pauline Sachs owed me at the time of the proceedings referred to in 
Plaintiff's Exhibits 18 and 19, all the sums mentioned in these docu¬ 
ments and a few other sums tliat I had given them and had not been 
repaid. 

Q. o. You stated in your examination last week, that after this 
affair in 1880, you did not talk very much with Joseph Sachs about 
paving you. Did vou demand payment of him at all, subsequent 
to 1880? A. 5. Never. 

Q. 6. And neither Joseph nor Pauline Sachs ever paid you any¬ 
thing except‘the interest in 1879, for the year 1878. A, 6. Only 
this interest. 


Q. 7. And you never tried to comj)el/ either one of them to make 
any payments after 1880, is that right? A. 7. No, I never asked 
anything of them. 

Referring to Plaintiff'\'^ Exhibit 17, I paid Kreszentia Moos- 
52 mever in cash. 1 did not make anv book entries in this 
matter. I got Plaintiff's Exhibit 17 from Kreszentia Moos- 
meyer on January 10, 1894. She died long ago and I do not re¬ 
member the date of her death. I paid her the 1,000 marks in 
various installments at such times as I visited her. She wTote 


Plaintiff’s Exhibit 17. Joseph or Pauline Sachs never gave me any 
writing showing the debt I claim they owed me. It was always 
treated as a family affair. 1 loaned the money to Joseph and Pauline 
Sachs both together. It was only verbally agreed that if one of the 
children should ever get rich he or she would then repay me. The 
claim was never registered in the Registry of Mortgages. Plain¬ 
tiff’s Exhibit 13 is the only paper in writing ever entered into be¬ 
tween Ernst Sachs and me concerning the matter mentioned therein. 


Deposition of Gustav Wirth, Taken on Behalf of Plaintiff. 

Testimony given by Gustav Wirth under the direct examination 
of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

My name is Gustav Wirth. I was born in 1875 in Zurich, Switzer¬ 
land. I am General Secretary of the German Chamber of Com¬ 
merce in Switzerland, and am a consulting German lawyer. I am 
a citizen of Hessen, Germany. 

I made my studies at the Kaiser Wilhelm University at Strass- 
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bourg and at the Frederick Wilhelm University in Berlin. During 
four years I was substitute Judge with German Justices and Lawyers 
and from 1902 to 1918 I was advocate at the District Court at Mul- 
house, Alsace. Since 1918 I have been General Secretary of the 
German Chamber of Commerce in Switzerland which continually 
gives expert opinions regarding the German law, which opin- 
53 ions are prepared by me. In the two universities I have re¬ 
ferred to the study of the German law is pursued. The ex¬ 
pert opinions which are })rcparcd by me and to which I have referrerl 
cover questions of contract law of Germany. I do not know any¬ 
thing about American law. The word consideration is unknown to 
. me. I particularly do not understand the technical sense of that 
word as used in American law. The German law does not require 
that a contract, in order to be legal and enforceable, must be based 
on something of value ])a.<sing between the parties to the contract. 
The German law considers contracts as enforceable without anvthing 
of value passing between the parties but the written form of contract 
is binding. 


Under the German law a claim which has been left uncollected 
without either a demand by the creditor for payment or without a 
])ayment by the debtor for a long ]>eri{Ki of time, may still be l)rought 
before the German Courts. Such a claim may be brought before the 
German Court during MO years. According to the German law the 
claim is not annulled iiy prescription. From the legal standpoint the 
Courts themsedves cannot in any way consider the prescription. 
According to Section 222. Paragraph 2. of the German Civil Code, 
the recognition of a prescril»ed debt is as legal as the original con¬ 
tract. Tliis Paragraph 2 of .'Section 222, reads follows: 


‘*That which has been done to .'^atisfv the ])rescribed claim cannot 
be recalled, even if the deed has been done in ignorance of the 
})re.'*crip'tion. ''I'be same bolds good for the recognition of a contracb 
as well as a guarantee of the debtor.** 


I cannot answer your (juestion as to what page of the German Civil 
Code Section 222 I^iragra]»h 2. a|)pears because the GIticial 10diti<*n 
of the (German Civil Code is printed in the oMicial law 
54 bulletin of the year 18b0, page 195. The book is t<>'> 
voluminous to be carried about and for this reason 1 have witli 
me a copy of the Guttentag collection, edition of 1919. which is 
universally accepted before the German Courts, and in which the 
paragraph under discussion is printed on page 103. 

Q. 13. Am 1 correct in under'^tanding then, that it is your opinion 
which opinion is based on Sec. 222 Par. 2 of the German Civil Code, 
that if after the ex|>iration of the thirty years limitation the debtor 
acknowledges in writing his old debt, to his creditor and ju-omi.'e' 
to pay it, that in such event on a subsequent suit in the German 
Courts, based on the new promise, the debtor could not successfully 
defend such suit before the German Courts by raising the defense of 
the 30 year limitation. A. 13. Your assumption is correct. 

Q. 14. Under the German law, may a third party make an en- 
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forcible contract, whereby he, tlie third party, contracts or agrees*to 
pay the debts of another, even though the debt is outlawed or 
prescribed under the German law? A. 14. This is possible in two 
ways. Firstly by acknowledging the debt as per Section 781 of the 
Civil Code. For the acknowledgment of this debt obligation a written 
statement may suffice, provided that it is a ca.«o of a money debt. 
There are cases, for which tlie declaration of a Notary^ might be re¬ 
quired, for instance if the obligation had relation to real property, 
also if the obligation had reference to a contract relating to an in¬ 
heritance. An exact answer as to whether a mere (simple) form 
of writing would be sufficient can only be given if it is known to 
what kind of debt the case refers. 

The second form in wliich it is possible to take over a 
0.1 debt of a third party is the so called Transfer of debt accord¬ 
ing to Sec. 414 and 415 of the Civil Code. 

In the former case there will be established an eiitirelv new debt 
obligation, for which in future only the written document is solely 
decisive. In the second case there is merelv a change of debtor, the 
old debt remains as it was before. The former debtor disappears and 
another takes his place. Both possibilities exist, as will be seen from 
my former answers, also for |)rescrilx'd debts; for the prescribed 
debt remains a debt, and the prescription does not extinguish the 
debt. 


(). 15. I show vou Plaintiff's Exhibit 13 and ask vou to assume 
that .Joseph Magg, one of the ])arties mentioned in Plaintiff’s Ex. 
13 had loaned certain sums of money to the married couple .Joseph 
and Pauline Sachs, or either of them, in or ])rior to 1880; to assume 
that .Joseph and Pauline Sachs were citizens of Germany; to assume 
that after the death of .Joseph Sachs in or about 1897, his widow 
I^xuline Sachs promised payment at various times, but that nothing 
was paid on the debt; to assume further that one Ernst Sachs, who is 
the son of .Joseph and Pauline Sachs, also had T)romised payment at 
various times, prior to .July 1914, of the sums due, but that nothing 
was ])aid on the debt; to assume further that on or about .July 15, 
1914, .Joseph Magg and Ernst Sachs entered into the Agreement 


marked in this cause as Jffaintiff’s Exhibit 13. Is such a contract 


as Jffaintiff”s J^lxhibit 13, a legal and enforcible contract under the 
German law? A. 15. This question must be answered in the 
affirmative. The contract of .July 15, 1914 represents the taking over 
of a debt according to Section 414 and 415 of the German Civil Code. 


The manner in which it is drawn up shows, that it has been drawn 
up by a lawyer, for it repeats in part the words of the German 
law. 


56 Q. 16. Could Ernst Sachs, in your opinion, successful^ de¬ 

fend against a suit brought against him by .Joseph Magg in 
the German Courts under the said contract. Plaintiff’s Exh. 13, on 
the ground, that the claim therein asserted is outlawed or prescribed 
by the German law, or on the ground, that there was nothing of 
value passing to him, Ernst Sachs, for his promise to pay as ex¬ 
pressed in Plaintiff’s Exhibit 13? A. 16. None of tliese two 
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foundations would enable Ernst vSachs to obtain the dismissal of such 
a suit on the part of the German Courts. 

Q. 19. .As I understand your last answer, either Joseph and Pauline 
Sachs the defendants or debtors, in the suit mentioned in Plaintiff’s 
Ex. 18 & 19, and brought against them by Siiddeutschen 
Bodenkreditbank Miinclien, laid notified the Bailiff Diez of the fact, 
that Joseph Maa;^ was one of their creditors, or else Joseph Magg 
had prior to the dates of the notices Plaintiffs Ex. 18 & 19, filed his 
claim against Jaseph & Pauline Sachs? Am I correct in my under¬ 
standing? A. 19. From Plaintiff's Ex. 18 & 19 appears without a 
doubt, that Joseph Magg was mortgagee of the married couple Joseph 
and Pauline Sachs, and that Bailift' Diez could see this in his papers. 
From the notices cannot be seen, whether the respective contents of 
the papers were extracted from the Register of real property or 
whether they were furnished by the debtors, but it is established with¬ 
out a doubt, that Joseph Magg was creditor of the married couple 
Sachs. 

Counsel for defendants oiijects specifically to Questions 13, 14, 15, 
16 and 19, as assuming facts not supported by the evidence, and 
moves to strike out the answer thereto. 


57 The sale by option of real property took place in Germany 

up to the year 1900. according to the German Imperial law 
of 1879. The procecdure in each separate case took place accord¬ 
ing to the law of the various States of the Empire. In this special 
case it was the introductory law of Baden to the Imperial law of 
Justice. I do not |K)ssess this law and at this time it cannot be 
obtained in book stores because it has been al>olished since 1900. 
All the various State laws of the German Empire oblige the Bailiff 
to inform all creditors whose quality as such was registered in the 
Registry of Real Property. In cases where there was no such registry 
these notices had to be sent to such creditors whose claims were 
registered in the Registry of Mortgages or who had made known 
their claim to the Bailiff. In my opinion the two documents offered 
in evidence and marked Plaintift"s hhxhibit 20 and 21 are sufficient 


under the German law to effectually and legally transfer the 
respective interests in the co-partnership of F. Gottschalk & Co. if 
the rest of the partners of that firm gave their consent. I take it for 
granted that this finn is a ro-called open trading company (partner¬ 
ship) and not a coq)oration. and therefore the shares in it can only 
be transferred by the consent of all partners. 


Referring to Plaintift'*s Exhibit 12 it is my opinion that it is 
sufficient in every respect under the German law to transfer to Ernst 


Sachs the claim of Georg \Vlistenfeld against Joseph Magg. 


Testimonv given bv Gustav Wirth under the cross-examination 
of Frederick G. Ingersoll, Counsel for defendants, is as follows: 

Q. 1. Your attention was called to Plaintiff's Ex. 13 and you were 
asked the question set forth in the record of your testimony as nr. 15. 
I show you that question and answer, and ask you in that connection 
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this question: Assume that in 1880 at the time of the proceed- 
58 ings referred to in Exh. 18 <& 19, that Joseph Magg received 
notice of those proceedings and that at that time or im¬ 
mediately thereafter he waived his claim against Joseph Sachs, testi¬ 
fying that thereby he did him (Sachs) a great service. Would that 
make any difference in your answer to question No. 15. A. 1. This 
goes without saying, in that case the claim would be extinguished. 
It must, however, be taken into consideration, that according to the 
German law the waiving is not a one-sided declaration, but a con¬ 
tract. The declaration of the waiving must be accepted by the debtor. 


Testimony given by Gustav Wirth under re-direct examination 
of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

Q. 2. Would the mere fact of Josej)h Magg’s failure to respond to 
the notices marked as Plaint. Kxhs. 18 &, 19 act as a waiver of his 
claim against Joseph Sachs? A. 2. No, under no condition, the 
waiver must be declared to the debtor. 

Q. 2. Would the fact that Jose])li Magg stated to Joseph Sachs at 
or about the time of the dates of Plaintiff’s Ex. 18 & 19, that he 
would not press his claims against him, Joseph-Sachs, at that time 
act as a waiver of his, Magg's claim against Joseph Sachs? A. 2. 
Such a declaration would not be considered bv the German law as a 

v 

waiver, it would merely be considered either as a postponement or 
a judicially not in the least binding courtesy. 


Testimony given by Gustav Wirth under the re-cross examina¬ 
tion of Frederick G. Ingersoll, Counsel for defendants, is as follows: 

Q. 1. But if the waiver ns testified to by Joseph Magg in the fol¬ 
lowing language: “1 waived my claim and did him, Joseph 
59 Sachs, thereby a great service” was accepted by Sachs, would 
it, or would it not, under the German law e.xtinguish the 
debt? A. 1. Such a declaration would, if accepted subsequently, ex¬ 
tinguish the claim according to German law. 


Deposition of Albert Bachman, Taken on Behalf of Plaintiff. 

Testimony given by Albert Bachman under the direct examina¬ 
tion of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

My signature appears on Plaintiff’’s Exhibit 2. I signed it in my 
capacity as Public Notary, an official of Kanton Zurich, Switzerland. 
I keep records or books .showing when I sign documents of this 
character. In my book of control for legalization of signatures ap¬ 
pears under No. 176 March 5, 1917, the name of the petitioner 
Joseph ^lagg, merchant, Wiesenstrasse 17 Zurich 8 (under transac¬ 
tion) Sale contract with Georire Wustenfeld, Hanover, Munden, Feb¬ 
ruary 22, 1917, regarding 850 shares of The Bearings Company of 
New" York (signed) Joseph Magg, in the presence of the Notary. 
The signature of Joseph Magg appears at the end of this entry. The 
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entry just aljove ruy signature was written by niy employee under 
my instructions. It is customary for ])ai*ties to contracts to come to 
me for the purj)ose of having their signatures to such contracts at¬ 
tested. 1 get all sorts of documents but it is rather a rare case to 
get a document of this description. 

Testimony given bv Alhkrt Baciimanx under the cross-exami- 
nation of Frederick G. Ingersoll, Counsel for defendants, is as fol¬ 
lows : 

I do not rememl)er whether there was anyone with Joseph Magg 
at the time he came to me in this matter. 


(30 Deposition of Charles Brumann, Taken on Behalf of 

Plaintiff. 

Testimony given bv Charles Bru.maxx under the direct exami- 
nation of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

Mv name is Charles Brumann. 1 was born in 1871 on February 

«• 

*28th, in Zurich. Switzerland. J am manager of the Dejmsitenkasse 

Seefeld of the Credit Suisse. 1 know JosejJi Magg from tlie long 

business we did with him. He has a deposit in the Bank of whicli 

I am manager. I have had ))usiness dealings with Joseph Magg fre- 

({uently and have known him since 100(3 or 1007. My signature is 

on the letter dated April 1(3, 1017, marked Plaintiff’s Exhibit 8. 

My signature reads Brumann.’' I know the signature of Mr. 

Straub who was Attorney in fact of our bank and is now chief of 

^ _ 

another branch and whose signature appeal's on this Plaintiff’s Ex¬ 
hibit 8. It is customary of our bank to have all letters signed bv 
two signers. My signature and that of Mr. Straub are on tlie letter 
dated April 17. 1917. marked Plaintiff’s Exhibit 0. I recall the 
tiansactions which are referred to in Plaintiff’s Exhibits S and 9 
and I can show you the books if you like. I now produce these 
books which are our current account books showing all transactions 
with our clients. These are the original books which were kept in 
our relations with our clients. They are kept by our book-keepers. 
IVe are compelled by Swi.<s law to keep these books and to keep them 
for ten years. These are the only liooks kept by our bank which 
show the transactions with our cu.^tomers. 

Q. 20. AVill you please read into the record the account appear¬ 
ing in Debit book 111. (letters L-S), which you say appears on 
page 671, and which shows, as I understand it. the transac- 
61 tion with one Joseph Magg of Wiesenstrasse 17 Zurich on 
your book? 

Mr. Ingersoll objects as incompetent, irrelevant and immaterial, 
no sufficient foundation laid: this same objection by agreement with 
Counsel for the Plaintiff will apply to all entries from this book and 
the testimony of this witness concerning them. 

A. 20. The Debitoren book 111, L-S, on page 671 shows an ac- 
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count between my Bank and Joseph Magg, which account reads as 
follows: 

1917, April 16. Transfer on Mark account, value 16. April Swiss 

Frs. 31,680.— 

April 18. Transfer on Special Mark account Nr. 3, value 17 
April, Swiss Frs. 31,900.— 

The balance of the entry shows the interest, which Mr. Joseph Magg 
has paid to us on this account. 

The entry in Debit Book 3 shows that we loaned to Joseph Magg 
6:^,580 francs and he instructed us to buy marks with these francs. 
Our books show that we did buv marks with this 63,580 francs. We 
bought 80.000 marks according to our entry in the book of current 
accounts in I'oreign money on April 17, 1917. Our books show 
that the sum of 80,000 Marks was sent on February 12, 1922, in 
favor of Joseph Magg to the Deutsche Bank at Francfort, Germany, 
and this transfer closed the account. The paragraph in our letter 
of April 17. 1917, marked Plaintiff's Exhibit 9 which reads as fol¬ 
lows: “It is understood that these credits will be placed with the 
Deutsche Bank of Berlin, in our name and at our expense but en- 
tirelv at vour own risk" and this statement is correct and is a fact. 
Joseph Magg could have given anyone an order or assignment on 
these 80.000 marks or he could have collected the same from us bv 
check from anv German place or by transfer. In other words, 
Joseph Magg's transferee, upon submitting an order to us 
62 could receive from us a check or draft on any big German 
Bank for the 80,000 marks. 


Deposition of Karl Arthur Nainnann, Taken on Behalf of Plaintiif. 

Testimony given by Karl Arthur Nau.maxx under the direct 
examination of Ambrose L. O'Shea, Counsel for plaintiff, is as 
follows: 

y name is Karl Arthur Naumann. T am 49 years old and reside 
at Schweinfurt. Germanv. I am a Director of the Schweinfurt 
Prazisionskugellager Werke. Fichtel & Sachs. ^ly signature ap¬ 
pears on Plaintiffs Exhibit 2. T signed that document on February 
22. 1917. at Schweinfurt, Germany. The persons who were present 
when T signed it were Justizrat Hippoli, Karl Kruse, Joseph Magg 
and Georg Wustenfeld. I am familiar with the signature of Karl 
AVilhelm Albert Kruse, and recognize his signature .on this docu¬ 
ment. Ludwig Ilippoli whose signature appears on this document 
is a lawyer who was acting as a lawyer for the parties to Plaintiff's 
Exhibit 2. He is now dead. He asked me to sign this document 
Plaintiff's Plxhibit 2. 

Testimony given by Karl Arthur Naumann under the cross- 
examination of Frederick G. Ingersoll, Counsel for defendants, is 
as follows: 
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When I signed Plaintiff’s Exhibit 2, I was in one of the rooms 
of our office, that is to say in one of the rooms of the business of 
which I was a Director. That is the business conducted bv Ernst 
Sachs. I do not know whether Ernst Sachs sent for Mr. Hippoli to 
come there. I do not know who Mr. Hippoli represented at that 
meeting. P^rnst Sachs had employed him before and Mr. Hippoli 
was a lawver for the business conducted bv Ernst Sachs, that is to 
sav he was a lawver for the firm of Fichtel & Sachs. I had often 
met Georg Wustenfeld. I do not remember whether I was 
03 present at the talk between Joseph Magg and Ernst Sachs 
the day before Plaintiff’s Exhibit 2 was signed or whether 
I had met Joseph Magg on the day before this doc-ument was signed. 
I do not remember whether Joseph ^lagg and Ernst Sachs met the 
dav before at Ernst Sachs’ house. T do not live in the house of 
Ernst Sachs. I was in the room only a short time when I signed 
this document. I talked with Georg Wustenfeld about it onlv a 
few words before signing it. It was said to me, Here is a contract 
made and you have to act as witness. I was in the room when 
Georg Wustenfeld signed this document and I was in the room 
when Joseph Magg signed this document. I do not remember 
whether Ernst Sachs was in the room when all the parties signed 
Plaintiff’s Exhibit 2. Mr. Kruse and 1 were both employed or con¬ 
nected with the same business that was conducted at that time bv 
Ernst Sachs. I do not own any stock and am not interested finan¬ 
cially in any stock of The Bearings Company of America. I saw 
money pass between the parties at the time Plaintiff's P^xhibit 2 was 
signed but I do not remember who had the monev and I do not re- 
member whether or not Joseph Magg produced any money. I do 
not remember that the Cashier of Ernst Sachs* business brought 
anv monev into the room wliile T was there. If he had brought 
it in T would remember it. 1 do not know how long before I'ebru- 
ary 22. 1917, Joseph Magg was in Schweinfurt. 1 did not see him 
at the station when he arrived there this time. 


Dcpoftition of Ernest Sachs, Taken on Behalf of Plaintiff. 

Testimony given by Ernst Sachs, under the direct-examination 
of Ambrose L. O’Shea, Counsel for Plaintiff*, is as follows: 

Mv name is Ernst Sachs. I am o4 vears old and reside at 
64 Schweinfurt. Germany. 1 am a manufacturer and owner of 
factories. My signature appears on the document dated Feb- 
marv 23. 1917, marked Plaintifi's Exhibit 12. It was signed bv 
me on the date that appears above mv signature. I produce a docu¬ 
ment similar to Plaintiff's Exhibit 12 and my signature is on it. I 
signed it on the date which appears on it. It was signed by me in 
Schweinfurt. I know the signature of Georg Wustenfeld and his 
signature appears on Plaintiff's Exhibit 12 and on the duplicate 1 
have produced. After this document I have ]^roduced was signed 
by Georg Wustenfeld it was given to me. I have had it in my 
possession ever since. 


JOSEPH MAGG VS. THOMAS W. MILLER, ETC., ET AL. 


37 


Plaintiff offers in evidence the document produced by Ernst Sachs 
and it is marked Plaintiff s Exhibit 12a. 

After this document marked Plaintiff's Exhibit 12a was executed 
and delivered to me by Georg Wustenfeld I transferred to Georg 
Wustenfeld 2/5ths of my shares and 2/5ths of the shares belonging 
to Mrs. Fichtel in Gottschalk & Co. My signature appears on the 
document dated February 23, 1917, offered in evidence and marked 
Plaintiff’s Exhibit 20. This document shows that I have handed 
over to Georg IVustenfeld the 2/5ths of my shares of Gottschalk & 
Co. in payment of of my indebtedness to Georg Wustenfeld. 
The other signature on Plaintiff’s Exhibit 20 is that of Georg 
Wustenfeld, which document was delivered to him. I signed and 
delivered this document to Georg Wustenfeld on February 23, 1917. 

Plaintiff offers in evidence the document dated Februaiy 23, 1917, 
signed Ernst Saclis and Georg Wustenfeld and it is marked Plain¬ 
tiff’s Exhibit 20 Transfer of Sachs’ interest in F. Gottschalk & Co. 

Counsel for defendants objects to it as incompetent, irrelevant and 
immaterial. 

65 I am familiar with the hand-writing of Hedwig Fichtel. 

I have been acquainted with her 29 years. She was a part¬ 
ner with me in our business. She still retains an interest in* our 
business hut no longer in equal shares. 

The signature- of Mrs. Hedwig Fichtel and Georg Wustenfeld 
appear on Plaintiff's Exhibit 21. Mrs. Fichtel signed this docu¬ 
ment at my request. The 2/5ths interest in Gottschalk & Co. men¬ 
tioned in this Plaintiff's Exhibit 21 is the property which I used to 
T)av for mv indebtedness to Georg Wustenfeld. I delivered to him 
Plaintiff’s Exhibit 21. 


Plaintiff offers in evidence this document which is marked Plain¬ 
tiff’s Exhibit 21, Transfer of Fichtel interest in F. Gottschalk & Co. 

Counsel for defendants objects to this document as incompetent, 
irrelevant and immaterial. 

These two documents marked Plaintiff’s Exhibits 20 and 21 show 
the manner in which I paid my indebtedness of 830,000 marks to 
Georg Wustenfeld. 


I believe Georg Wustenfeld was the owner of the other l/oth 
interest in F. Gottschalk & Co. 

I have had nothing more to do with F. Gottschalk & Co. since 
February 23, 1917, because I had no more shares in it. 

Joseph Magg paid mo 830.000 marks to which I was entitled by 
reason of the assignment from Georg Wustenfeld to me, marked 
Plaintiff’s Exhibit 12a. The payment was made partly by the 660,- 
000 marks which I owed him ])lus interest up to Febniary 23, 1917, 
totaling together 746,000 marks. The remaining 84,000 marks 
were paid as follows: 80.000 marks were transferred to me 
66 by Joseph Magg through the Credit Suisse on the Deutsche 
Bank, Berlin, and 4,000 Marks by the expenses of Joseph 

Magg. 
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I received the letter dated April 17, 1917, marked Plaintiff's 
Exhibit 10. My signature appears on the document headed ^^Ces- 
sion,'^ dated April 17, 1017, and marked Plaintiff’s Exhibit 11. 
The subscription appearing on Plaintiff’s Exhibit 11 commencing 
with the word ‘'Mit’* and ending with the word “einverstanden’’ 
is in my handwriting. I did not collect the 80,000 Marks trans¬ 
ferred to me through the Credit Suisse on the Deutsche Bank, be¬ 
cause the amount was transferred to the Kommerz-Privatbank, Ber¬ 
lin, and so far as I know I have a power of attorney with which 
I may collect the 80.000 Marks at any time I please with the interest 
that has been added thereon. I did not collect these Marks because 
I always thought the Marks might rise. I left the money in the 
bank hoping that the value of the Mark would reach the point at 
which value I accepted the 80.000 Marks. The 80,000 Marks are 
still with the Konimerz-Privatbank in Berlin together with the 
interest which has been added thereto. The amount will be about 
90.000 to 92.000 Marks. 

I received Plaintiff's Exhibit 10 a few davs later than it is dated. 

_ ^ 

and I most likely received Plaintiff's Exhibit 11 on the day it is 
dated as it is signed by me. My signature is on Plaintiff's Exhibit 
13 dated .luly lo, 1914. It is a long time since Plaintiff's ICxhibit 
13 was signed. .Joseph Magg and 1 sat together (consulted together) 
and I believe he signed it for he was glad to receive it. 1 signed 
Plaintiff's Exhibit io on or about Julv lo. 1914. 

I have known about the fact that Joseph Magg had loaned my 
parents certain sums of money as stated in Plaintiff's Exhibit 13 
since 1 was a boy. When my parents visited me they begged of me 
if ever I should be in a position to do so that I would repay 
67 our uncle (Jo.^eph Magg) the sums they owed him and 
which I gladly promised my parents I would do. 

Joseph Magg came often to visit me when he had business in 
Germanv. I cannot sav now with certaintv whether 1 asked him at 

A' k V 

the time of the agreement (Plff's Ex. 13) July lo. 1914 to come 
to Schweinfurt. or whether he came on his own accord. 

I do know that Joseph Magg asked my father or mother for the 
payment of their indebtedness to him. Joseph Magg asked me for 
the payment of their indebtedness. He asked if 1 was agreeal)le 
to (would consent to) pay the debt of my parents, because my 
mother, his sister, had often told him that. 1 answered that 1 would 
pay him as soon as 1 ha«i the cash. I was rich and had factories 
but cash was tight. 

I paid Mrs. Fichtel 417),000 Marks out of mv property that we 
had in the Austrian Fichtel Sachs Co. at Tschirnitz. in Komaron. 

Counsel for Defendants objects lo this as incompetent, irrelevant 
and immaterial. 


My signature is on the document dated July 31, 1918, and th(‘ 
signature of Hedwig Graetz (formerly Fichtel) is thereon. Hedwig 
Graetz and Hedwig Fichtel are the same persons as Mrs. Graetz mar¬ 
ried Dr. Graetz. I delivered to Mrs. Graetz and she acce})ted from 
me this document dated July 31, 1918, in payment of her claim 
against me for 415,000 Marks. 
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Counsel for Defendants objects to this as incompetent, irrelevant 
and immaterial. 

Plaintiff offers in evidence the document dated July 31, 1918, 
signed by Ernst Sachs and Hedwig Graetz and the same is marked 
Plaintiff'^s E.xhibit 22. 

Counsel for Defendants objects to this document as incompetent, 
irrelevant and immaterial. 

08 My signature appears on Plaintiffs E.xhibit 7 dated at 

Schweinfurt, February 23, 1917. 

Q. 57. Did you on February 22, 1917, or at any other time, make 
any agreement, either in writing, or by word of mouth, other than 
the agreements and documents to which you have testified in this 
cause, with either Joseph Magg or Georg Wustenfeld or with any 
other person with regard to any or all of the 850 shares of the Bear¬ 
ings Co. of America herein suit? A. 57. Xo. 

Q. 58. Do you today claim any right title or interest in or to any 
of the 850 shares of the capital stock of the Bearings Co. of America 
herein suit? A. 58. Xo. 

Testimonv given bv Ernst Sachs under the cross-examination 
of Frederick G. Ingersoll, Counsel for Defendants, is as follows: 

In April, 1880,1 was 13 years old. I commenced to work for my¬ 
self when I was 13 to 14 years old. After leaving school, I was one 
year with my uncle. I then made my apprenticeship as mechanic in 
the Black Forest. After this I worked as a workman in various shops 
and thus enlarged my knowledge. In the year 1893 I came to 
Schweinfurt where I worked with a small dealer in bicycles who had 
a repair shop attached to it and I was conducting that shop. I then 
worked out an invention on which I obtained a patent. T then 
looked for a financial partner and found him in Mr. Fichtel. We 
started on a very small scale with two men manufacturing this 
article, a hub. It found favor in the world and we enlarged con¬ 
tinually notwithstanding that our capital was small and we had to 
fight hard to keep it going. I succeeded and in 1899 invented the 
coaster-brake which I improved and which found favor. I also 
69 invented a ball-bearing which was of great importance. In 
1904 I went to America with this invention and Mr. Jack 
L. Straub finally took over the representation of this article in Amer¬ 
ica. We did a large business everywhere, including America. In 
this way the enterprise enlarged. It would have grown more rapidly 
if we had had the necessary capital. My partner Mr. Fichtel died in 
1911 and since then I have continued the business with his widow as 
my partner. In the year 1911 I built a factory at Lancaster, Pa., 
which^was prosperous and in 1914 The Bearings Company of Amer¬ 
ica bought my factory at Lancaster, Pa. I also started to build a 
factory in France but during the war it was confiscated. I was 
further obliged to build a factory in Austria, now Checko Slovakei, 
which is still my property. I employed 4,000 men before the war 
and now I am employing 6,000 men and I have never asked either 
a bank or money lender to loan money to me. Mr. Fichtel and I 







40 


JOSEPH MAGG VS. THOMAS W. MILLER, ETC., ET AL. 


started in business as partners in 1895. The business in Lancaster, 
Pa., was conducted under the name Fichtel & Sachs. This factory in 
Lancaster, Pa., wa.^ built on ground adjoining the factor}’ of The 
Bearings Company of America. The ground belonged to both Mr. 
Straub and myself, T mean Jack L. Straub the President of The 
Bearings Company of America. I owned 50 shares of stock of The 
Bearings Company of America which were taken away from me by 
the United States Government. Mrs. Hedwig Fichtel, Jack L. 
Straub, and I, are the ownei*s of the German Star Company at 
Schweinfurt. My relations with Jack L. Straub in both a business 
way and socially have been close and confidential for many years. 
The firm of Fichtel & Sachs sold to Georg Wustenfeld the 850 shares 
of stock of The Bearings Company of America on January 8, 1915. 

In January, 1914, if anyone had wanted to buy all I owned I 
w’ould not have sold it for 8,000.000 Gold Marks. That was sub¬ 
stantially true for many ycar.< prior to January 1st, 1917. I 

70 was probably worth more than 15,000,000 Gold Marks. The 
firm of Fichtel t'c Sachs has accounts in a large number of 

banks but this was not formerly so for ready cash was very scarce for 

Fichtel & Sachs. The 80,000 Marks ]>aid by Joseph Magg were kept 

in a separate account in the Komnierz Private Bank in Berlin and 

have been there ever since thev were received bv that bank. I have 

«■ ^ 

a power of attorney and can call for tlie 80.000 Marks any time. 
The bank credits the account with interest on the 80,000 Marks at 
the rate of 5% according to agreement. The interest has been 
credited to that account so that if I collect the 80,000 Marks I will at 
the same time collect the interest thereon and the total amount will 
l)e about 92,000 Marks. The money is still there; I have not col¬ 
lected it for various reasons. 

It would be difiicult for me to state the year when Jose])h Magg 
first began to insist u]K)n my j)aying tlie old debt of my' father and 
mother to him but when he visited me in previous years, he often 
repeated the question. I told him I would do so as soon as I had 
ready cash. I cannot tell the year but it was long before 1914. 

I did not collect the 92,000 Marks which are still in the bank be¬ 
cause I wanted to avoid paying the very high German taxes and be¬ 
cause I did not need the money at that moment and because I wanted 
to wait for the time when the value of the Mark would have reached 
the same as when I had accepted the 80.000 Marks. 

The 4,000 Marks to pay the expenses of Jose]>h Magg were not left 
with me because Joseph Magg had disbursed the money on my behalf. 

I believe Joseph Magg had been informed about the meeting to be 
held at Schwienfurt on February 28, 1917. It was for us a very 
dangerous time on account of the aeroplanes, etc., and I thought it 
well to settle the que.«tion. I cannot remember whether I asked 
Georg Wustenfeld to come there at the same time. He was 

71 an administrator and came very often to Schweinfurt. It is, 
however, possible that I asked him to come. At that time we 

were in great trouble and as I wanted to pay off this debt of honor I 
think I asked both of them to come to Schweinfurt. 
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I had never thought it possible that the United States would be 
in the war up to the last liour. Mr. Magg & I talked about the 
matter at mv house the dav before the meeting with Mr. Wusten- 
feld. " ^ • 

I cannot recall the exact words of my conversation with Joseph 
Magg about the transaction represented by these papers but I said 
to him that I wanted to settle mv indebtedness with him in Ameri- 
can securities which pleased him very much because at that time 
one could not know if one would still be living in half a year or in 
a year. By American securities 1 meant the 850 shares of stock of 
The Bearings Company of America. 1 never said that if America 
went into the war Georg AVustenfeld would lose this stock and I did 
not believe that America would enter the war. 

I cannot say with certainty that Joseph Magg asked me or that 
I told him what the stock of the Bearing's Company of America was 
worth but I said, no doubt, they were good, for I surely would not 
have sold him something worthless. We could not mention any cer¬ 
tain figure because at that time the shares of stock were not quoted 
on the exchange. They might have been high or they might have 
been low but I took it for granted that it was a just and fair deal to 
balance the debt with their value. I think Georg Wustenfeld was 
present but I do not remember e.xactly if it \<'as he who mentioned the 
figure. I was not always present in the room when they negotiated. 

The day before Plaintiff’s Exhibits 12a, 20 and 21 were signed 
there was in my house only Joseph Magg and myself and the next 
day there were in my ofiices Joseph Magg, Georg Wustenfeld and 
]Mr. Hippoli, the lawyer or notary, when as far as I remember, they 
arranged the matter. It was wlien Jose])h Magg and Georg Wusten¬ 
feld were together in a room and talked over the matter that 
72 I heard the sum of $200,000 mentioned in Februarv, 1917. 

They were rather a long time together and I entered the 
room when I heard for the first time of the sum of $200,000. I 
was not present during all the long time they were together. I got 
in the room when the notary came. The $200,000 was the selling 
price of the shares of stock. When I went into the meeting the 
lawyer Hippoli was there. The conversation was on February 22, 
1917. Mr. Naumann was present when the document was signed. 
Plaintiff’s Exhibit 2. I do not think that the lawyer Hippoli was 
present with Mr. Magg and Mr. Wustenfeld before he was called in 
for the signing of Plaintiff’s Exhibit 2. I do not know whether the 
lawyer Hippoli prepared the papers when he was with Mr. Magg 
and Mr. Wustenfeld or whether he returned to his own office to do 
so but I should say he prepared the papers when he was in the office 
with them. 

Plaintiff’s Exhibit 13 was written by one of our stenographers but 
was prepared by Mr. Magg and myself. Mr. Wustenfeld was not at 
my house during the time of his visit to Schweinfurt in February, 
1917. I did not send for lawyer Hippoli to come and draw the 
papers. 
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I had told Mr. \Vu.<teiifeld by letter or otherwise to come to 
Schweinfurt and that Mr. Ma^^ was coming and that I wanted to 
get this matter all settled up. Otherwise they would not have come 
together. I cannot lenieniber if I wrote to Mr. Magg or if Mr. 
Wustenfeld wrote him. 

Q. 65. When did you first talk with Mr. Wustenfeld about his pur¬ 
chase of the Bearings stock and your selling to him the Gottschalk 
& Co. business? A. 65. I have spoken with liim about this at various 
times, it mav have been in 1015 or 1016. 1 could not sav it now. I 
also told him about the debt 1 owed to Mr. Magg, but cannot tell 
exactly when it was. 

I believe I got ])er month as dividends on my stock of The 
Bearings Company of America. T never saw the dividends 
73 because thev went directlv to the bank. 

I consider my 50 .shares of Bearings Company stock to be 
worth on the 1st day of Fela-uary, 1017. J?8,000 to .$lV),000. 

I told Mr. Wustenfeld the business of Gottschalk & C'o. was pros¬ 
perous busine.^s, which it actually was and it is a ])rosperous business 
up to date. This busine.'ss was not unknown to him. 

I had nothing to say to IIip])oli about the ])aj)ers to be drawn by 
him in this matter. We called in llippoli as our lawyer whenever 
there was something to do: we also had his colleague. In our busi¬ 
ness we generally had tlie younger gentleman but I do not know if 
Mr. Wustenfeld asked for Mr. llippoli in this case because he was 

attornev for Mr. Wustenfeld as well as for mv tirm. 

« % 

Q. 77. You say you spoke to Mr. Wu.<tenfeld about this transac¬ 
tion at various times, perhaps in 1915 or 1916): how long was it be¬ 
fore this meeting on Fel^ruarv 2*2 that vou told him just what vou 
wanted to do as evidenced by thes(' ])a]>ers drawn at that time? A. 
77. In all cases it had been a long time before that date, but it had 
not been talked over verv decidedlv. 

Q. 78. You mean, it had not been agreed upon long before that 
date, is that it? .V. 78. Oh ye.'S. we had done this, but we were not 
able to execute the deed. becau.<e in a large business it is not always 
possible to do that. 

Q. 79. But it was some time before this meeting of Februarv 22. 
1917. A. 79. Yes. 

If America and the Courts should take away the 850 shares of 
The Bearings Company stock I could not say at this time which T 
would do. Surely I could not pay twice. In that case he would 
probably lose his money. I had promised my parents and Mr. Magg 
that I would pay the indebtedness consequently I must pay. I 
would not feel the same way about it if the Court should take away 
from Mr. Magg this stock. 

Plaintiff's Exhibits dated February 22 and 23. 1917, were made 
on those dates. Mr. Magg and Mr. Wustenfeld came to an under¬ 
standing without my doing anything in the matter. After they had 
done this Mr. AVustenfeld and I drew up the Exhibit signed on 
February 23, 1917. 

Q. 84. Did Mr. Magg give you a power of attornev to draw the 
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80,000.—Marks which you have testified was on deposit in the 
Komnierz Bank of Berlin? A. 84. I have a power of attorney. 

74 Q. 85. Is it still in your possession? A. 85. Yes. 

Q. 86. Is it signed by Joseph Magg? A. 86. Yes. 

Q. 87. Did you see any money pass between Mr. Magg and Mr. 
Wustenfeld on Februarv •22nd? A. 87. Yes, I have heard of the 
sum of 10,000—Marks, but I was only once in the room; they were 
probably paid in the presence of the witnesses. As far as I know, the 
sum was paid before the eyes of counselor Hippoli. 

I did not see money pass from Mr. Magg to Mr. Wustenfeld on 
February 2’2, 1017 though it is possible. 1 heard it was the sum of 
lO.OOO Marks. As far as 1 know that sum was paid in the presence 
of (hunscllor Hippoli. I did not handle the money myself. 

75 1 did not see the 4.000 Marks because Mr. Magg had spent 
the money. He said to me, 1 have had to pay expenses to the 

amount of 4.000 Marks, siirelv vou will not ask these back. 

Q. 00. Do you know where Mr. Magg got the total of 14,000— 
Marks, that vou sav vou used that dav? A. 00. If he comes for such 
a (leal, surely he would take the money along with him, I did not 
ask him. hut he had it. 

(J. 01, When you told him to come to Schweinfuil on this occa¬ 
sion, did you tell him what it was about, and whether or not to bring 
money with him? A. 01. 1 do not know, if I told him verbally or by 
letter to come, I cannot sav this exactlv; but he knew that it was a 
Cjuestion of paying off the debt, and that he was to buy an object, con¬ 
sequently he took some money along. 

I had not given Counsellor Hippoli any instructions about what 
papers to draw on the occasion of this meeting. I had nothing to do 


with the fir,<t one, Plaintiff\s Exhibit 2 or with Plaintiff's Exhibit 21, 


It is possible that the other two documents Plaintiff's Exhibit 12a 
and Plaintiff's Exhibit 22 were submitted to the lawyer for his in- 
spection as they were drawn by ourselves. I asked Mrs. Fichtel to 
sign Plaintift"s Exhibits 21 and 22. It was agreeable to her to give 
her signature and she did not object to signing Plaintiff’s Exhibits 
21 and 22. It was either at the end of 1015 or at the beginning of 
lOlt). 1 do not remember exactly, when I first talked to Mr. Wusten¬ 
feld about his buving from Mrs. Fichtel and rnvself our interests 
in the F. (lottschalk Co., ainl about Mr. Wustenfeld selling his 
Bearings Company’s shares of stock. We wanted to settle the thing 
then, but were unable to do so, therefore it was only done in 1017. 
I only spoke to Mr. Magg about this matter on the evening of Feb¬ 
ruary 21, 1017, when he visited me. It is not impossible that I 
may have mentioned the matter to him at a previous occasion but I 
cannot state this for certain. 
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Deposition of Georg Wtistenfeld, Taken on Behalf of Plaintiff. 

Testimony given by Georg Wustenfeld under the direct exami¬ 
nation of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

My name is Georg Wustenfeld, I am 60 years old and reside at 
Hannover-Munden. I am a merchant. I was a stockholder of The 
Bearings Company of America. I owned 850 shares. I am not now 
the owner of any shares of the stock of The Bearings Company of 
America. My signature appears on Plaintiff's Exhibit 2. After 
signing this document I gave one copy thereof to Joseph 
76 Magg. The shares of stock in The Bearings Company of 
America referred to in Plaintiff’s Exhibit 2 are the shares of 
stock which I owned at one time. I sold to Joseph Magg the 850 
shares of stock of The Bearings Company of America on February 
22, 1917, when this document, Plaintiff’s Exhibit 2, was signed. On 
February 22, 1917, the only document I had showing my ownershij) 
of these 850 shares of stock was tlie document I now produce, which 
is offered in evidence and marked Plaintiff's Exhibit 24. 

Counsel for Defendants objects to Plaintiff's Exhibit 24 as in¬ 
competent, irrelevant and immaterial. 

After February 22, 1917. I notified or attempted to notifv The 
Bearings Company of America that I had sold the 850 shares of stock 
of that company to Joseph Magg. 1 wrote a letter and I sent a cable¬ 
gram. 

Counsel for Plaintiff offers in evidence the cablegram and it is 
marked Plaintiff’s Exhibit 25. 

Counsel for Defendants objects to it as being incompetent, irrele¬ 
vant and immaterial. 


My signature appears on the letter dated September 10, 1917, 
marked Plaintift’’s Exhibit 5A. This letter was sent via Switzerland. 
I sent the letter to Mr. Magg. 

Counsel for Defendants objects to this letter as being incompetent, 
irrelevant and immaterial. 


Referring to Plaintiff's Exhibit 2, the e.xchange value I accepted 
for the fii-st payment of 10.000 Marks referred to therein was the 


then existing exchange value of 4.20 to the Dollar. Mr. Magg 
agreed to this. The 10.000 Marks were paid to me in bank notes. 
The balance of the amount payable by Mr. Magg to me under the 


contract was paid to me by Mr. Ernst Sachs. My signature 
is on Plaintiff’s Exhibit 12a. I gave this document to Ernst 


Sachs on February 28, 1917. lie gave me for it 4/5ths of 
the Gottschalk Company. My signature appears on the two docu¬ 
ments Plaintiff’s Exhibit 20 and 21. I accepted these two docu¬ 
ments on the terms stated therein. I accepted the 4/5ths interest 
in the Gottschalk Company from Ernst Sachs and Hedwig Graetz, 
in payment of the amount due me from Ernst Sachs for my g.^ign,- 
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ment to him of my claim against Joseph Magg. The business car¬ 
ried on by F. Gottschalk & Co. on February 23, 1917, was a tool 
factory .and in 1917 they began to make ammunition. I was the 
owner of the remaining l/5th interest in F. Gottschalk & Co. on 
February 23, 1917. It is now a corporation, incorporated on Oc¬ 
tober 1st, 1920, and on that date I was the owner of the whole busi¬ 
ness of Gottschalk & Co. At the time of the formation of the cor¬ 
poration I sold a part of my interest. 

Q. 41. Did you have on February 22, 1917, or have you had at 
any time since that date any understanding, secret or otherwise, other 
than shown by the documents, which have been marked in evidence 
in this case, which I now hand you, either with Joseph Magg, Ernst 
Sachs or any other persons with respect to any or all of the 850 
shares of the Bearings Co. of America, which are the subject of this 
suit, or with respect to any of the dividends which have been paid 
on these shares of stock since the date on which vou sold them? A. 
41. No. not at all. 

Q. 42. Have you at any time since February 22, 1917, claimed 
any right, title or interest in or to tlie 850 shares of the capital stock 
of the Bearings Co. which are the subject of this suit? A. 42. No. 
I have made none. 

Q. 43. Do you today claim to own any shares of the Bearings Co. 
of America? A. 43. No. 

78 I signed the document dated August 10, 1921, which is 
offered in evidence and marked Plaintiff’s Exhibit 26. 

Counsel for Defendants objects to Plaintiff's Exhibit 26 as incom¬ 
petent, irrelevant and immaterial. 

Testimony given by Georg IVrsTEXP'ELi) under the cross-examina¬ 
tion of P'rederick G. Ingersoll, Counsel for Defendants, is as follows: 

T have known Ernst Sachs about 20 years. I purchased my inter¬ 
est in the Bearings Comininy’s stock from Fichtel & Sachs the begin¬ 
ning of August. 1914. T paid for that stock partly in cash and partly 
it was accounted for. Fichtel & Sachs had claims on me which were 
partly for cash. l)ecause they had advanced money to me and partly 
for salaries. I do not recollect the exact amount but it was about 
equivalent to the 850 shares of .^tock at 1,000 Marks per share, or the 
})ar value of $100 per share. The amount was about, if I recollect 
rightly, 800,000 Marks. 

Some time prior to February 22, 1917, Gottschalk & Co. belonged 
entirely to me. I first became the owner of the business of Gott¬ 
schalk & Co. in 1908 or 1909. I purchased that business from Gott¬ 
schalk & Co. which was a partnership in 1908 and 1909. Frederick 
Gottschalk sold me that busine5«s in 1908 or 1909. Fichtel & Sachs 
had 4/5ths intercist in Gottschalk & Co. from January 8, 1915. I 
.sold them the 4/5ths interest in Gottschalk & Co. I bought the busi¬ 
ness of Gottschalk & Co. in 1908 or 1909 and sold 4/5ths interest 
in it January 8, 1915 to Fichtel & Sachs and bought the 4/5ths 

interest back from Fichtel & Sachs Februarv 23, 1917. 

•/ • 
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I did not send any letters, telejirams or writings of any kind to Mr. 
Straub or any officer of The Bearings Company of America witli 
reference to the matter referred to in Plaintiff's P^xhihit 2”). 
79 Telegram to Jack L. Straub, dated February 27, 1017,- and 
Plaintiff's Plxhibit ."iA. my letter to Mr. Straub, dated Septem¬ 
ber 19. 1917, other than Plaintiff"s E.xhibit 25 and Plaintiff's Pbx- 
hibit 5A. 

I did not .<ign any other papers with reference to the sale of this 
stock to Mr. Magg tlian Plaintiff's Pbxhibits 2, 12, and 29. I signed 
Plaintiff's E.xhibit 29 on .August 19. 1921. 

The certificate for the 850 shares of Bearings Company stock which 


I bought from Triclitel it Sachs has always been, since I bought the 
shares of stock, in the possession of Knauth, Xachod ct Kuhne. I 
have never seen the Certificates of Stock. 

1 went to Schweinfurt a few days ])revious to the meeting there 

in February. 1917. I do not recollect e.xactly the date. Neither Mr. 

Sachs nor anyone sent me word to come to Schweinfurt. T went there 

regularly at that time. When 1 was in Schweinfurt at that time Mr. 

Sachs fii^st spoke to me about this matter. Tie told me of the claim 

that Mr. Magg had on him and 1 replied T would now like to liave 

the 4/5ths interest in (lottj^chalk A: Co. back and the conseouence of 

this was tins arrangement. This talk was at tlie office of Mr. Sacli's 

as usual. Nobody was })resent at that time. We only talked al*out 

the way in whicli tlie matter might l>e arranged. It was stated that 

Mr. Saclis had a claim on Mr. Magg. T was to hand over tlie shares 

to Mr. Magg for which T was to receive back in turn my shares in 

Gottschalk & Co., and Mr. Sachs would settle his account with Mr. 

Magg. I bought tlie Bearings Coinnanv shares from Mr. Sachs and 

I paid him witli the Oottsclialk & Co. business and on February 22. 

1917, I sold back the Bearings Companv shares to Air. Sachs and he 

paid me with the business of Gottschalk & Co. The next meeting' 

with Mr. Sachs about this transaction took place shortly before I'eb- 

ruarv 22, 1917. in the building of Sachs. It mav have been Februarv 
• • 

29th or 21st. 1917. Mr. Sachs and Mr. Magg were present 
80 and we talked about the arrangement. I was to give l»ack my 

shares of stock and in turn I would receive the business of 
Gottschalk & Co. and .Mr. Sachs was to settle his account with Mr. 
Alagg. (iottschalk A Co. had become very prosperous and 1 had a 
desire to obtain the business. That was my onlv reason for wanting 
to sell the shares of stock of The Bearings Companv of Americi 
although they paid large dividends. I do not remember exactly 
what the dividends were but T believe about 29r per month. T ab- 
,«olutely cannot tell the total amount of the dividends received on the 
Bearings Company stock during the time I owned them. As nearly 
as 1 can estimate the amount was about 130,009 to 140/)00 Marks, 
but I cannot state e.xactly. because 1 do not remember. 

T was once at the house of Air. Sachs but not for the purpose of 
talking this matter over. I only said How do you do to Air. Alagg. 
I did not talk the matter over at Air. Sachs’ house then at all. I only 
learned to know Air. Alagg in February, 1917, at Schweinfurt. Alost 
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of the talk about this business was with Mr. Sachs. The next meet¬ 
ing after February 21, 1917, was on February 22, 1917, in the busi¬ 
ness building of Fichtel & Sachs, when Mr. Sachs, Mr. Magg and 
myself were present and later Ludwig Hippoli was present. At that 
meeting Mr. Sachs did the talking in the first place. He repeated 
the arrangement. There was nothing else said. The two witnesses 
came afterward. There was no other talk than what I have related 
between any of these parties at that time and nothing was said about 
the war pending at that time or about America coming into the war. 

If the Court takes the stock away from Mr. Magg I have nothing to 
do with it. That is Mr. Sachs’ entire responsibility, 

Mr. Sachs was the first one to suggest this meeting in February, 
1917, that I sell him the Bearings Company stock. I did not 
SI talk about this transaction with Mr. Magg. 

Testimonv given bv Georg Wcstexfeld under the re-direct ex- 
amination of Ambrose L. O’Shea, Counsel for Plaintiff, is as follows: 

T sold the stock of the Bearings Company which I owned in Feb¬ 
ruary, 1917. At that time I made a writing or contract with the per¬ 
son to whom I sold the stock. The document you show me is the 
contract or writing and is the only contract or writing which I made 
with respect to the sale of my Bearings Company stock. 

Q. 4. Please carefullv read that contract and tell me to whom you 
sold that stoc-k of the Bearings Co.? A. 4. To Mr. .Joseph Magg. 

Testimony given by Georg Wi’stexfkld under the recross-ex- 
andilation of Frederick G. Ingersoll, Counsel for Defendants, is as 
follows: 

At the time of this meeting with Lawyer Hippoli, Mr. Magg, Mr. 
Sachs, and myself were together. Mr. Sachs explained how the mat¬ 
ter stood. I was interested ])rincipally in getting rid of the stock 
and getting back Fichtel & Sachs interests in Gottschalk & Co. When 
Mr. Sachs proposed to me the day before to })uv mv interest in the 
Bearings Companv stock and give me the Fichtel & Sachs interests in 
Gottschalk & Co. I was willing to do so. 


Depodtion of Jack L. Straub, Taken on Behalf of Plaintiff and 

Defendants. 

Testimony given by .T.\ck L. Straub on behalf of Plaintiff under 
the direct examination of AmVjrose L. O’Shea, Counsel for Plaintiff, 
is as follows: 

My name is Jack L. Straub. I am 54 years of age and reside at 
T.ancaster, Pa. I am President and General Manager of The Bear¬ 
ings Companv of America. I produce the stoc'k ledger of this com¬ 
pany which I have consulted and find that Senator Georg 
82 Wustenfeld was a stockholder of The Bearings Company of 
America on February 22, 1917, and on that date owned 850 
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shares of the stock of this Company which were issued to him by 
Certificate Xo. 128, April 10, 191 o, which is the date of the transfer 
to him of these shares of stock. Tlie books of this Company show that 
the 850 shares of stock held by (leorg Wustenfeld were transferred 
October 22, 1918, to the Bankers' Trust Company, as Depositor for 
the Alien Property Custodian by Certificate Xo. 181 for 850 shares. 

My signature appears on the letter dated July 9, 1917, marked 
Plaintiff's E.\hibit 4. I wrote that letter and sent it in the usual 
course to Joseph 

Counsel for Plaintiff offers in evidence this letter of July 9, 1917, 
addressed to Joseph Mag. 2 :. Zurich, Switzerland, and signed Jack L. 
Straub, and it is marked Plaintiff's E.xhibit 4, Straub letter of Julv 9, 
1917. 

Counsel for Defendants objects to this letter as incompetent, irrele¬ 
vant and immaterial, as the letter appears to I)e a letter-press copy 
of the original. 

Tt is our practice, when writing letters abroad to send the original, 
and a copy of the original to follow about a week later, in case of 
the original being lost in the mail, so as not to lose anv time in having 
our information conveyed with a desire to reach the least time pos¬ 
sible. I followed this custom with res]>ect to this particular letter. 
Plaintiff's ExhiVdt 4. 

It is my recollection that 1 received these two letters, one of them 
dated September 29, 1917, and marked Plaintitl's' Exhibit 5, and the 
other dated September 10, 1917, and marked Plaintiff’s Ex¬ 
hibit 5 A, 

83 To the best of my recollection T received the cablegram 

dated February 27, 1917, marked Plaintiff’s E.xhibit 25. I 
recognize the handwriting in which the English translation at the 
bottom of that cablegram appears. I recognize it as the handwriting 
of Lewis Geiss, formerly in our employ. He is no longer with us. 

Counsel for Plaintiff offers in evidence the cablegram dated Feb¬ 
ruary 27, 1917, addressed to Jack L. Straub, Lancaster, Pa., and 
signed Georg Wustenfeld, marked in evidence Plaintiff’s Exhibit 25, 
Wustenfeld cable to Straub. 

Counsel for Defendants objects to this cablegram as incompetent, 
irrelevant and immaterial. 

Testimony given by Jack L. Straub, under the cross-examination 
of Frederick G. Ingersoll, Counsel for Defendants, is as follows: 

I did not do anything with reference to the matter mentioned in 
Plaintiff’s Exhibit 23 upon receipt thereof. There was nothing that 
we could do at that time. Plaintiff’s Exhibit 4 is a carbon copy of a 
letter. In sending letters abroad we send the original and then a 
follow-up letter to the same effect. The follow-up is not written on 
the letter head of our company usually. The follow-up letter is 
usually a carbon copy, similar to the copy which we keep for our 
own files. I have no recollection of delivering this copy to Mr. 
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O’Shea. Our stock ledger shows that Fichtel & Sachs owned Cer¬ 
tificate No. 125 calling for 850 shares, dated August 5, 1914. They 
transferred this certifictae to Senator Georg Wustenfeld April 10, 
1915, for 850 shares, as evidenced by Certificate No. 128. The firm 
of Fichtel & Sachs did not at any time prior to April 10, 1915, own 
any additional or other shares of stock in our company than the 850 
shares. Ernst Sachs owned prior to April 10, 1915, 50 shares of 
stock of The Bearings Company of America. He acquired 

84 these 50 shares March 27, 1912, and they are evidenced by 
Certificate No. 120. He is not now the owner of record of 

that Certificate No. 120. It was taken over bv Francis P. Grar\dn, 
as Alien Property Custodian, January 9, 1920. 

Testimony given by Jack L. Straub on behalf of Defendants 
under the direct examination of Frederick G. Ingersoll, Counsel for 
Defendants, is as follows: 

Q. 28. What dividends have been declared and paid on the stock 
of vour company since Februarv 22, 1917? If vou had a dividend 
in February, 1917, earlier than the date I have mentioned, please 
include that. 

Mr. O’Shea: Objected to on the ground that it is incompetent, ir¬ 
relevant and immaterial, and on the further ground that the Govern¬ 
ment is fully acquainted with the amount of dividends paid on the 
stock in issue in this cause since Februarv 22, 1917, and has offered 
in its answer to account for such dividends on the trial of this cause. 

A, Twenty-two per cent was paid between February 1, 1917, and 
December 31,1917, inclusive; twenty-four per cent in the year 1918; 
thirty per cent in the year 1919; twenty per cent in the year 1920; 
four per cent in the year 1921; sixteen per cent this year up to the end 
of October, 1922. 

Q. 29. What do your records show to have been the total amount 
turned over to the Alien Property Custodian of the United States in 
dividends on the 850 shares of stock? 

Mr. O’Shea: Objected to as incompetent, irrelevant and immaterial, 
and as asking for information which is peculiarly within the knowl¬ 
edge of the Government. 

A. $66,307.93. 

85 Q. 30. An- on Ernst Sachs’ 50 shares? 

Mr. O’Shea: Objected to as incompetent, irrelevant and im¬ 
material, and as asking for information which is peculiarly within 
the knowledge of the Government. 

A. $4,500.00. 

Q. 31. What was the book value of the stock of The Bearings 
Company of America on February 22, 1917, or the nearest date to 
that at which a statement of the assets and liabilities of that Com¬ 
pany was prepared? 

7_4007a 
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Mr. O’Shea: Objected to as incompetent, irrelevant and im¬ 
material. 

A. As to the book value I cannot tell you ott’hand: but T can pre¬ 
sent vou with a statement as of the nearest date and let that stand 
for its own record. 

I will do that this afternoon. There were no transfers of our 
stock near that date (February, 1017). The nearest approach to 
it was when the 850 shares of stock were issued to Fichtel tfc Sachs, 
April 10, 1915. We arc a close corporation and the stock is not 
active. 

I received a cablegram from Mr. Wustenfeld dated February 27, 
1917, advising that he had sold his 850 shares of .«tock to Joseph 
Magg. It is my recollection there was no attempt made to reply to 
this cablegram to Senator Wustenfeld. When I wrote the letter, 
Plaintiff’s E.xhibit 4. of A])ril 9, 1917, 1 had not. to my recollection, 
received anv cablegram from Mr. Mami with reference to tlie transfer 
of the 850 shares of stock. I receive<l a letter from Mr. Magg advis¬ 
ing me that he had ])urchased these shares ()f stock but I do not 
recollect the date of the letter. There is a letter here dated Septem¬ 
ber 29, 1917, marked Plaintirt’’s E.xhibit 5. I have no recollection 
of receiving any letters other than PlaintifFs Exhibit 5. I wrote 
Mr. Magg a letter dated .Inly 9, 1917, a co]>y of wliich I hand you 
which is marked Defendants’ Exliibit 1. It is signed bv me 
80 as President of The Bearings Company of America. The 
original of that letter and a co])y of it were sent to Mr. Magg. 
I have not the copy that was sent to .Mr. Magg. 1 have a carbon 
copy of the letter which is identical with one of the letters that was 
mailed to Mr. Magg. I received a cablegram in reply, the original 
of which I present here. It is dated October 12. 1917, and marked 
Defendants’ Exhibit 2. Defendants’ Exhibit 1. being letter of Julv 
9, 1917, to Mr. Jose|)h Magg was signed by me and my original 
signature is thereon. T received a cablegram from Mr. Magg about 
Mav 5, 1919, with reference to this stock which reads as follows: 

4 ' 

‘‘Please cable why my dividend still unpaid. When was last divi¬ 
dend due. (Signed) Magg.” 1 hand you that cablegram which is 
offered in evidence and marked Defendants’ Exhibit 5. I received 
a cablegram from Mr. Magg dated July 7, 1919, which I present here, 
and which is offered in evidence and marked Defendants’ Exhibit 4. 
To my recollection there was no re]>ly made to the cablegram of 
Mr. Flagg’s of May 5, 1919. I j>ro(Iuce a co])y of our reply dated 
Julv 21, 1919, to "the cablegram of Mr. Magg of Julv 7, 1919. ‘ It 
was sent to Mr. Magg about the time it bears date. This cablegram 
of July 21, 1919, is offered in evidence and marked Defendants’ Ex¬ 
hibit 5. 

I hand you a copy of a letter dated July 21, 1919, sent to Mr. 
Magg about the time that it bears date. The letter was signed by 
me and was written by me. It is offered in evidence and marked 
Defendants’ Exhibit 6. I received a cablegram from Mr. Magg 
dated August 12, 1919, which reads: “Cabled Morfex protect my in- 
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terests against sequestrations by Government.’^ I do not know what 
the word ‘‘Morfex” means in this cablegram. 

Mr. O’Shea: The word ^^Morfex” is the cable address of the at¬ 
torney for the Plaintiff in this cause. 

«/ 

87 This cablegram of August 12, 1919, is offered in evidence 
and marked Defendants’ Exhibit 7. 


I hand you a trial balance as of February 28, 1917, which is the 
only statement we have about that date. It is absolutely true and 
coirect and was prepared under my direction. 


Mr. Ingersoll offers in evidence this statement and it is marked 
Defendants’ E.xhibit 8. 

Mr. O'Shea objects to it as incompetent, irrelevant and immaterial. 


Tliat statement of February 28, 1917, was sent to some of the 
stockholders of our Company, but not to all of them. It was not 
sent to Mr. Sachs or to Mr. Wustenfeld or to ^Ir. Magg. Prior to 
February 22. 1017, a statement of tlie assets and liabilities of the 
Company was sent to some but not to all of the stockholders. 

It is my recollection that I met Mr. Sachs the first time in Ger¬ 
many in 1002. lie visited me here in America at my place of busi¬ 
ness in 1004. It is mv recollection that he came over to visit Amcr- 
ica and to visit the St. Louis Exposition and 1 went with him to the 
St. Louis Ex]>osition at that time. He brought with him at that 
time and submitted for my consideration a patent upon Ball Bearing 
devices. 1 became interested with him in the sale of that patented 
article in this country. I did not with him establish a business here 
in Lancaster for the manufacture of that article. The firm of Fichtel 
A Sachs established a business in Lancaster on their own account, 
hut the J. S. Bretz Com])any, a corporation in which I owned half 
the stock, sold the output of the Iv^mcaster factory of Fichtel Sachs. 
The factory of Fichtel & Sachs at Lancaster was built on land owned 
by Mr. Sachs and me as individuals, and adjoined the ])resent location 
of our i)rcscnt factory in Lancaster. !Mr. Sachs does not now 
88 own an interest in tliat land. I have a third interest in the 
German Star Company of Schweinfurt, Germany. I have 
ha<l it f)nssil)ly 12 or M years. I was in Zurich, Switzerland, last 
July when the testimonv was being taken bv Plaintiff in this cause. 

Q. St). Did you talk with Mr. Sachs about the matter at that time? 


Mr. O'Shea: What matter? 

Mr. Ingersoll: The matter in controversy in this suit. 

Ohjected to by Mr. O’Shea as incompetent, irrelevant and im¬ 
material. 

A. Yes. 

Q. 87. What did Mr. Sachs say to you at that time about this 
matter. 
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Objected to by Mr. O’Shea as incompetent, irrelevant and im¬ 
material. 

A. I really do not remember. It was just a general conversation 
about the stock that was taken over bv the Alien Propertv Custodian. 

I have no interest whatever in this suit or in its outcome, as to 
either Magg’s claims, or anyone else's claims. T cannot remember 
anything specific about that conversation. I talked with Mr. Magg 
at that time in Zurich, Switzerland, about this suit. I do not re¬ 
member anything about that conversiition. Mr. Sachs did not sav 
to me at any time in those conversations that if he did not get the 
stock for Magg he would have to pay Magg the debt he owed him in 
some other form. He probably referred in a general way to the 
chances of Magg's recovery of this stock, but I do not recollect. 
It is mv recollection that it was in Mav. 1014, when I last saw and 
talked with Mr. Sachs prior to America's entry into the war. ^Ir. 
Sachs was in Lancaster. Pa., in Mav. 1914. 1 did not tell Mr. 

Sachs at anv time that I thought the United States would 

4 * 

89 inevitably get into the war. He never talked to me about it 
because I did not see him between 1014 and 1022, and I have 

no recollection of ever receiving any letters from him in which he 
touched on the subject. 

The German Star Company, at Schweinfurt. is conducted by 
George Schildgen. He is the General Manager. Mr. Sachs owns J 
interest therein. 

Testimony given by Jack L. Straub under the re-direct e.xamina- 
tion of Ambrose L. O’Shea, Counsel for Pliantiff, is as follows: 

Mv letter of Julv 9. 1917. marked Plaintiff’s E.xhibit 4, is the onlv 
reply that I can recollect that was made. My visit to Europe in the 
Summer of 1922, was not in any way connected with the suit of Mr. 
Magg against the Alien Property Custodian for the recovery of his 
property. My visit to Europe in the Summer of 1922, was a business 
visit for my Company. We had a contract with Fichtel & Sachs to 
import Ball Bearings which contract had expired shortly before and 
I went over with the idea of renewing this contract which I accom¬ 
plished, and at the same time to look after my interests in the Star 
Company in Germany. Defendants’ Exhibit 1 is a carbon copy of 
a letter taken out of our files. It is a copy of a letter that I wrote to 
Mr. Magg July 9, 1917. The letter dated December 3, 1917, ad¬ 
dressed to me and signed Joseph Magg appears to be a copy of the 
original. I remember seeing this before. I either received the origi¬ 
nal or this copy. 

Mr. O'Shea offers in evidence the letter referred to and it is marked 
Plaintiff's E.xhibit 28. 

Mr. Ingersoll states that there is no objection to it provided the 
answer to the letter is also offered. 

I do not think it was answered. To the best of mv recollec- 

90 tion it was never answered. 

I do not send to the Stockholders of The Bearings Company 
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of America, other than such Stockholders as are Directors, financial 
statements of this Company. 

Testimony given by Jack L. Straub, under the re-cross examina¬ 
tion of Frederick G. Ingersoll, Counsel for Defendants, is as follows: 

You are correct in your understanding that, at the date of Plain¬ 
tiff's Exhibit 4, I had not received any word from Mr. Magg as to 
the transfer or of his purchase of the 850 shares of stock. To the 
best of my knowledge I had not received any word from Mr. Magg 
with reference to his purchase of the 850 shares of stock up to July 
0, 1917. If any Power of Attorney had been sent to me by Mr. 
Wustenfeld I never received it. 

Stipulation. 

Filed November 28th, 1922. 

A written stipulation, dated November 14, 1922, was signed by 
Counsel for all parties to this cause stipulating and agreeing that 
upon the trial and hearing of this cause the following facts may be 
taken and accepted as true without proof thereof: 

I. That diplomatic relations between the United States and Ger¬ 
many were severed February 3, 1917, and Count von Bernstoff, the 
representative of said German Government in the United States, 
received his exequator on that day. 

II. That the value of 700 gulden and the value of 700 florin, 
either one of them (amounts testified to by Joseph Magg, witness for 
plaintiff) is equivalent to 1,200 German marks at par. 

III. That the value of one German mark at par is equivalent to 
23 S/IO^^ in United States money; that on February 23, 1917, the 
value of the German mark had depreciated, and that its current value 
on that date in United States money was 17.125^. 

91 In connection with the testimonv of Charles Brumann, 

_ c/ * 

Counsel for Plaintiff offers in evidence two sheets, constitut¬ 
ing transcript of the books of the Depositenkasse Seefeld, of the Schee, 
Zerische, Kreditanstalt, Zurich, showing the account of Joseph Magg 
with that Bank, and the same is marked Plaintiff’s Exhibit 23, 
Transcript of the Swiss Credits’s books. 

Counsel for the respective parties to this cause agree that the 
transcript of the Depositenkasse Seefeld’s books, offered in evidence 
as Plaintiff’s Exhibit 23, is to be accepted in evidence in lieu of the 
original books of account of said Bank and with the same force and 
effect as if the original books or photostatic copies thereof were offered 
in evidence, subject, however, to the following objection of Mr. 
Ingersoll, Counsel for the Defendants. 

Counsel for Defendants objects to Plaintiff’s E.xhibit 23 on the 
ground that the evidence is incompetent, irrelevant and immaterial, 
but exception is not taken to the form in which this Exhibit is offered. 
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92 Plaintiff's Exhibit 1. 

Certificate of Citizenship of Joseph Magg. 

Filed September 18, 1922. 

This Certificate of Citizenship of Joseph Ma^rg is dated May 25, 
1921. and is signed by the Town-President, and the Clerk of Registry 
of Zurich, Switzerland, and bears the Seal of the City of Zurich. 
Switzerland, and the Stamp of the City-Council of Zurich. Switzer¬ 
land, and was legalized in Zurich, Switzerland, May 26, 1921, by the 

Chancery of State, and certifies as follows: 

^ » 

“that Joseph Anton Magg. born at Laupheim on March 6. 1848. 
Merchant, and resi<ling at Zurich, has acquired the citizenship of the 
City of Zurich and Swiss nationality since (on) April 27. 1890. His 
native home wiis before that Laupheim, (Wurtemberg) 

93 Plaintiff's Exhibit 2. 

Contract of Sale of Stock. 

Filed September 18, 1922. 

Senator George AVustenfeld. Hannover.—Munden is the owner of 
850 shares at a nominal value of 8100 each of The Bearings C’o. of 
America. Lancaster. Pa.. V. S. A., which shares are at this time de¬ 
posited with the Xew York Banking firm of Knauth. NacluKl tfc 
Kuhne, New York. By these presents Mr. Wustenfeld sells these 
shares to Mr. Jose])h Magg. Zurich. Wiesenstrasse 17, at a total j)rice 
of 200,000 Dollars (two hundred thousand DoL). 

Mr. Wustenfeld cedes at the same time e.xplicitly his rights to have 
these shares handed over by Messrs. Knauth, Kaehod t't Kuhne to 
Mr. Magg. 

10,000 Marks of the sale ])riee were j)aid in ca.sh, the remainder 
will be paid by counter-])ayment. 

This contract was made in double and one copy was hande<l to 
each of the signing parties. 

Schweinfurt /m., Februarv 22. 1917. 

(Signed:) SENATOR GEORG WUSTENFELD. 

JOSEPH MAGG. 


The above signatures of Senator Georg Wustenfeld and Mr. Joseph 
Ma gg are herewith legalized in tlie presence of two witnesses. 
Schweinfurt. Februarv 22, 1917. 

(Signed:) LUDAVTG UTPPOLI. 

Counsellor of Justice. 
CARL ARTHUR NAUMANN. as Witness. 

CARL AVILHELM ALBERT KRUSE, as AVitness. 

Stamp: (Ludwig Hippoli Royal Attorney, Schweinfurt,’a. M.) 
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The above signature of Mr. Joseph Magg, merchant, personally 
known to us, citizen of Zurich, Switzerland, residing at Wiesenstrasse 
17, Zurich 8, is herewith legalized, based on personal recognition. 
Zurich, March 5,1917. 

Office of the Notary, Riesbach-Zurich. 

[Seal: Notariat & Grundbuchamt, Riesbach-Zurich.] 

(Signed:) A. BACHMANN, 

[seal.] Public Notary. 

Fee Fr. 1. 

Control Number 176. 

(Notariat Grundbuchamt, Riesbach-Zurich.) 

94 Plaintiff’s Exhiiut 3. 

Telegrams of March 5, 1917. 

Filed September 18,192*2. 

Jack L. Straub, 

Lancaster, Pa.: 

I have bought from Senator Wustenfeld tlie 850 shares of your 
Companv, deposited with Knauth Nachod & Kuhiie. 

JOSEPH MAGG, 

Zurich Wiesenstrasse 17. 
5.111.17. 

Knauth, Nachod & Kuhne, New York: 

1 have bought from Senator Wustenfeld the 850 shares of the 
Bearings Companv of America deposited with vou. 

^ JOSEPH MAGG, 

Zurich Wiesenstrasse 17. 



Plaintiff's Exhibit 4. 


Straub Letter of July dth, 1917. 


Filed September 18,1922. 


Mr. Jose/- Magg, 

Zurich, Switzerland. 

Dear Sir : 


July 9th, 1917—8 Aug., 1917. 


We recently received a cablegram from Mr. Georg Wustenfeld, 
stating you had purcha'^ed his 850 shares of Capital Stock of our 
Company. Lp to the present time, we have received no further word 
from Mr. Wustenfeld, or from you in reference to this matter. 
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You, of course, understand, it is impossible for us to transfer this 
stock to vou without a Power of Attorney from Mr. AVustenfeld. 

k V 

In view of this, we suggest that you get a Power of Attorney for the 
writer (Jack L. Straub) to transfer this stock to you; also a letter 
authorizing us to lift this stock, which is in the hands of Knauth, 
Nachod & Kuhne of New York Citv. and at the same time allow us 
to hold this stock for you. 

Hoping to hear from you by return mail, we are. 

Yours very truly, 

THE BEARTN(;S COMPANY OF AMERICA. 
(Signed:) JACK L. STRAUB, 

President. 

96 Plaintiff's Exhibit 5. 

Letter of September 29, 1917. 

Filed Sei)tember 18,1922. 

Zurich, Switzerland, Sept. 29, 1917. 

Mr. Jack L. Straub, 

President The Bearings Company of America, 

Lancaster, Pa. 

Dear Sir : 

I have the pleasure of lianding you herewith confirmation of the 
deal between Senator Georg Wustenfeld and myself, and would 
kindly ask that vou make note of the same. 

V % 

As far as vou are concerned in this matter in connection with vour 
company, I hope to give you further instructions within a few days. 

Hoping to have the pleasure of hearing from you upon receipt of 
this letter, I am, with best regards. 

Yours very truly, 

(Signed) ‘ ‘ JOSEPH MAGG, 

Per J. MAGG, Jr. 

1 confirmation (enclosure). 

97 Plaintiff’s Exhibit 5A. 

Wmtenfeld Letter of September 10,1917. 

Filed September 18,1922. 

Zurich, Switzerland, September 10th, 1917. 

Mr. Jack L. Straub, 

President of the Bearings Company of America, 

Lancaster, Pa. 

Dear Sir : 

Referring to my cablegram the receipt of which you acknowledged 
by your letter of the 9th of July, 1917, and referring also to the 
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cablegram of Mr. Maggs, I herewith beg to confirm you that said 
Mr. Joseph Magg has purchased my 850 shares of Capital Stock of 
your company. 

I herewith authorize vou to transfer said Stock to said Mr. Josef 

V 

Magg and allow you to lift this Stock which is in the hands of 
Messrs. Knauth, Nachod & Kuhne, New York, and to hold same to 
the disposal of Mr. Josef Magg. 

I am, dear Sir, 

Yours very truly, 

(Signed:) GEORG WUSTENFELD. 

98 Plaintiff^s Exhibits 6, 6a, 6b, 6c, and 6d. 

Swiss Postal Notices, 


Filed Deptember 18,1922. 


Confiscated (seized) Registered Mail. 

IVe beg to notify you, in accordance with information just re¬ 
ceived that the registered letter No. — mailed by you on-, 

-, addre.«sed to Mr. Straub, in Lancaster (U. S. A.) has been con¬ 
fiscated by the French Military* Censor authorities. 

At the same time we would call your attention to the fact that the 
Post Office concerned, in accordance with international agreements, 
in such cases cannot recognize any liability. Further steps for the 
release of this shipment (mail) can only be taken if the sender can 
prove that the contents are of neutral nature and do not cover inter¬ 
ests of subjects of the Central Powers. An application for release, 
to the Censor authorities should be couched in French if possible, 
and will be received by the undersigned Post Office. 

Respectfully, 


Post Office, Zurich 12 (Neumunster). 

Zurich,-,-. 


Date of mailing. Number of the letter. 


Date of notice. 


5, 

Oct. 

927 

12, 

<< 

529 

15, 


748 

10, 

Nov. 

708 

28, 

Cl 

603 


27, XII, 17 
29, XII, 17 
29, XII, 17 
19, I, 18 
7, II, 18 


Note.— These Plaintiff’s Exhibits 6, 6a, 6b, 6c, and 6d, are all 
similar to each other, excepting as to the dates thereon and the num¬ 
bers and dates of mailing of the letters mentioned therein. 


8—4007a 
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99 Plaintiff's Exhibit 7. 

Sachs-Magg Settlement of Account. 

Filed September 18, 1922. 

In view of the transfer of his claim, which Mr. Georg IVustenfeld 
made to me, regarding the sum of Mark 830,000 (eight hundred and 
thirty thousand Mark-) which Mr. Josef Magg of Zurich has owed 
him up to date, I pay now my debts which I luive incurred towards 
Mr. Josef Magg as per contract of July 15, 1914. and amounting to 
Mark 660,000—plus 5% interest payable from July 15, 1914, till 
now— 

Mark 86,000.— 


Mark 746,900.— 

against my above named claim of ^lark 830.000.— in such manner 
that I will have paid off my debts, and that Mr. -Magg will be owing 
to me the sum of 

Mark 84,000.— (eighty-four thousand Mark-), 

payment of which I will be glad to receive on the agreed date, 
Schweinfurt. February 23. 1917. 

(Signed) ‘ ERNST S.VCIIS. 

JOSEPH MAGG. 


100 Plaintiff’s Exhibit 8. 

Letter from Depo.<>itenLasse SeefehL Dated April 16. 1917, Addressed 

to Joseph Magg. 

Filed September 18, 1922. 

Zurich. April 16th, 1917. 
Received April 17t]i, 1917. 

Mr. Jos. Magg, 

Wiesenstra.sse 17, 

Zurich, 8: 

In accordance with your telephonic request, we bought for your 
account 

Mark 40,000.—, value April 16, 1917, 
which amount we credit to vour Mark account. 
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On the other hand we debit your Check account 11 at the rate of 
79.20 with 

Frs. 31,680.— value April 16, 1917. 


Recommending ourselves for further services. 

Yours respectfullv, 

DEPOSI'TEXKASSE SEEFELD DER SCHWEI- 
ZERISCHEN KREDITANSTALT. 


S'signatures: Illegible. 

BRUMAXX. 

STRAUB. 


101 


Plaintiff’s Exhibit 9. 


Letter from Depositcnkasse ScefeJrl to Joseph Magg, Dated April 17, 

1917. 


Filed Sei>tcml)er 18, 1922. 


Mr. .Tosef Magg, 

IViesenstrassc, 17. 

Zurich 8: 


Zurich, April 17,1917. 


We acknowledge the receipt of your favor of the 16th instand and 
beg to inform yon, tliat we shall apply the following two conditions to 
the newly opened credit of Fr. SO/iOO. — of your special account 

Interest debit 5% i)er annum ) all disbursements incurred will 

) be charged to you according to 
Commission 1/8% [)cr quarter) the conditions printed hereafter. 


M’e notice from your favor, that you desire to place the Mk. 40,- 
OOn.—bought yesterday, in a new time Mark account, and have 
therefore credited your special Mark-account •> with Mk. ^O/IOO .— 
vahic 17. April 1017. On the other hand we have debited your or- 
dinarg Mark-acconnf with Mk. —. value 17, April, 1017. 

The conditions for this new time Mark-account are the same as 
those for your both other accounts, i. c. Interest 3^,2% per annum, 
if deposited for six months. Commission %> per thoustmd and per 
semostcr, (half-yearly). 

It is understood that these credits will be placed with the Deutsche 
Jbink, Berlin, in our name and at our expense, but entirely at your 
own risk. 

Accordingly to your tele])honic instructions of this day we further 
credited your above-named special Mark-account S with a further 
sum of 
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Mk. I^OyOOO .—, value 17y April, 1017, and have debited your special 

account 2 with Frs. 31,900.—, value 17, April 1917, at the agreed 

rate of 79.75. 

Alwavs at vour service. 

• »• 

Yours trulv, 

DEPOSITENKASSE SEEFELD DER 
SCHWEIZERISCHEN KREDITAN- 
^TALT. 

(Signed) GRUMBACH. 

STRAUB. 


102 Plaintiff’s Exhibit 10. 

^1(^90 Letter of April 17, 1917. 
Filed September 18, 1922. 


Privy Counsellor Ernst Sachs, 
Schweinfurt: 


April 17, 1917. 


I beg to inform you, that 1 have deposited through the Depositen- 
kasse Seefeld of the Schweiz, Kreditanstalt Zurich the sum of Mark 
80,000 .— with the Deutsche Bank in Berlin, which sum I place at 
your disposal in payment according to our agreement. 

Yours trulv, 

JOSEPH MAGG. 


Plaintiff’s Exhibit 11. 

Transfer of 80,000 Marks to Ernst Sachs. 

Filed September 18,1922. 

Joseph Magg, Zurich. 

Transfer. 

With these presents I transfer legally my deposit of Mark 80,000.— 
(eighty thousand Mark-), which the Dcpositenkasse Seefeld of the 
Schweizerische Kreditanstalt in Zurich has placed this day with the 
Deutsche Bank at Berlin, to Mr. Privy Commercial Counsellor Ernst 
Sachs at Schweinfurt (Bavaria) in payment of his claim against me. 

Zurich, April 17, 1917. 

(Signed) JOSEPH MAGG. 

I declare herewith to give my agreement to the above mentioned 
transfer. 

ERNST SACHS. 


Schweinfurt, April 30, 1917. 
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103 Plaintiff's Exhibits 12 and 12a. 

Wustenjeld's Assignment to Sachs, 

Filed September 18, 1922. 

I have sold to Mr. Josef Magg of Zurich, Wiesenstrasse, on Feb¬ 
ruary 22 of this year 850 shares at 100 dollars each of the Bearings 
Company of America. Out of this sale results a credit in my favor of 
830,000. Mark (eight hundred and thirty thousand Mark). By 
these presents I transfer my claim with all rights and provileges to 
Privy Counsellor Ernst Sachs in Schweinfurt on Main, in such man¬ 
ner that he remains from now on the only creditor of the above 
named sales price of Mark 830,000.—. The equivalent has already 
been paid in part though a counter payment, and the remainder 
will be paid through the medium of Mrs. Hedwig Fichtel of Schwein¬ 
furt, widow of commercial counsellor Fichtel. The debtor, Mr. Josef 
Magg has been duly informed of this transfer. 

Schweinfurt, a. M., February 23, 1917. 

(Signed) GEORG WUSTENFELD. 

I declare myself herewith to agree to the above named transfer, 
which I accept. 

Schweinfurt, a. M., Februarv 23, 1917. 

(Signed) ERNST SACHS. 

Note. —Plaintiff’s Exhibits 12 and 12a are alike and therefore 
only one of them is inserted in the Transcript of Record. 

104 Plaintiff's Exhibit 13. 

Contract Dated July 15, 1914. 

Magg-Sachs Agreement. 

Filed September 18, 1922. 

Contract between Mr. Josef Magg of Zurich, Wiesenstrasse 17 
and Commercial Counsellor Ernst Sachs of Schweinfurt on Main the 
following contrct has been agreed upon this day. 

Sec. 1. Whereas Mr. Josef Magg has a claim for money lent 
against Mr. and Mrs. Josef and Pauline Sachs, formerly of Con¬ 
stance, which amounts up to date, inclusive interest, to Mk. 660,- 
000.— (Six hundred and sixty thousand Clarks). 

Sec. 2. Mr. Josef Sachs died and left his widow Mrs. Pauline 
Sachs as heir, consequently the claim of Mr. Josef Magg has been 
transferred upon the former. 

Sec. 3. Already during the lifetime of Mr. Sachs' father, Mr. 
Ernst Sachs, Commercial Counsellor promised the former repeat- 
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ediy, that he would take over the debt of his parents if ever he 
should be in a position to do so, and pay back Mr. Josef Magg. 

Sec. 4. Since Commercial Counsellor Ernst Sachs is now in a 
position to live up to the promise given to his parents, he has taken 
over said debt as sole debtor and obliges himself to discharge his 
parents, respectively his mother, who is still living, and to pay back 
the money owed to Mr. Josef Magg, who recognizes as sole debtor 
Mr. Ernst Sachs, discharging thereby the latter's parents. 

Sec. 5. Mr. Magg agrees to let the debt remain until further notice 
upon payment of a yearly interest of 5% (five per cent) on the con¬ 
dition that six months' notice is to be given for the re-payment. 

Schweinfurt on Main, Julv 15, 1914. 

(Signed) ERNST SACHS. 

JOSEPH MAGG. 


105 Plaintiff's Exhibit 14. 

Unsigned Letter Dated on Top 1878. 

1878. 

Pauline has money from our aunt, 2,500.— Marks, wliich makes, 
at the rate of interest per annum Marks 1 12 ^/ 0 , of this 

was paid for the year 1878 85. Marks. 

Pauline still owes the aunt 27.Mks. 


ll2dA Mks. 

Now I have paid aunt out of your interest the 27 Marks; slie let 
me off the one-half Mark. After this Pauline would be owing the 
whole interest for the vear 1879. that is 112V*» Marks, and then all 
the interest would be paid. 

Please write and tell me now what I shall do, for Aunt wants the 
interest, if you can send it, for we cannot pay it from our own 
monev because the travelei’s are here everv dav. Tf we have to repav 
the amount it recjuires a.quarter's notice and then we get tlie money 
from Laub's parents, but signh/ we eannot pay the whole sum be¬ 
cause we would have to take it up and as already said, we would 
get it from his parents. And dear Mother has none, either, because 
she gets no interest from Pauline. 

Because the traveller (means commercial travellers) are coming 

here everv dav. If we must pav the sum. we will be al)le to secure' 

• • • ' 

the money from the parents of Laub. but we must give three months' 
notice to them, siqnhf (means we alone) cannot pay the full amount 
because we would have to borrow it, and as stated already, we can 
get this from his parents (Laub’s)—(Translator's remark). And 
dear mother has no money either, because she does not get interest 
from Mathilde. 
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106 Plaintiff’s Exhibit 15. 

Document Headed ''Pledge/' Dated November 11, 1871. 

Filed September 18, 1922. 

Mortgage-Bond. 

(Pledge.) 

The undersigned acknowledge herewith that they ow’e grand¬ 
mother Magdalina Magg F 700 (Seven hundred Florins) and that 
they will pay her interest at the rate of 4% from St. Martin’s day 
1871. 

In witness whereof we sign: 

Constanz, November 11, 1871. 

(Signed) JOS. SACHES. 

PAULINE SACHS. 

107 Plaintiff’s Exhibit 16. 

Document Headed "Contract of Sale/' Dated October 6, 1879. 

Filed September 18, 1922. 

Contract of Sale. 

Tlie undersigned sells to his brother-in-law, for the purpose of 
paying off his debt the following articles: 


One polished clothchest.Mai‘k 40.— 

" Sop/ai. 40.— 

complete bed with bedding. 100.— 

Worktable (Sewing-table) . 20.— 

‘‘ Table with pillars. 20.— 

*• Chest of drawers with marble top. 45.— 

Chest of drawers with pillars. 30.— 

Armchair. 25.— 

“ Night table & closet -stool. 35.— 

Jewel case . 20.— 

Parisian clock . 30.— 

Schwarzwald clock . 15.— 

Case with bedding. 300.— 

‘‘ Piano. 100.— 

“ round table . 25.— 

clothchest of cherrvwood. 30.— 

% 

6 chairs with cur\’ed legs. 40.— 

2 polished night-tables. 30.— 


Mark 935.— 
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The above articles have today been placed at the disposal of my 
brother-in-law, Joseph Magg, Merchant at Zurich, with Mr. Karl 
Barth at Constance. 

In witness whereof we sign hereunto with our hands. 

(Signed) JOS. SACHS. 

JOSEPH MAGG. 
CARL BARTH. 

Constance, October 6, 1879. 

108 Plaintiff's Exhibit 17. 

Receipt Dated January 10, 1894. 

Filed September 18, 1922. 

Receipt. 

The undersigned certifies herewith in handwriting that my 
nephew, Joseph Magg, Merchant at Zurich, has paid back to me as 
part-payment the sum of 1500.— Mark (One thousand five hundred 
.Mark) and that he owes me now only 1000.— Mark (One thousand 
Mark), which I confirm bv handwriting. 

(Signed) ‘ KRES'ZEXTIA MOOSMEYER. 

Ulm. Januarv 10, 1894. 

109 Plaintiff's Exhibit 18. 

Notice of Sale of Property Belonging to Joseph and Pauline Sachs. 

Filed September 18,1922. 

The Executing Official of the Grand Duchv of Baden. 

P. Diez, Notary at Constance, to Mr. Joseph Magg, Merchant at 
Zurich: 

Re the Suddeutsche Bodenkreditbank Munchen (South-German 
Bank Advancing Loans on Real Property) versus the Married 
Couple Joseph Sachs, Joiners, Jointly Responsible, of This Town, 
Regarding Claim. 

Notice. 

In accordance with judgment rendered against the married couple, 
Joseph Sachs and wife, of this town, the hereinafter named real 
property, entered in the records of valuation, which records are open 
for inspection at the town council's office during the time stipulated 
by Sec. 58 of the E.-Ed. to the R.-J.-laws, will be sold by public 
auction to be held at the town-hall on Friday, April 16, 1880, 10 
A. M. The final knocking down will take place, when the price of 
the appraising or more will have been offered. 
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The above named mortgagee is herewith informed of this, with 
the request to send in his claim for capital, interest and possible ex¬ 
penses to the executing official, not later than the day mentioned for 
the auction sale, in order that same mav be taken into consideration 
when payment of the proceeds is ordered to be made. 

Attention is drawn to Sec. 79 of the above named bad. Einfuhruns- 
gsge setz zu den Reichs-Justiz Gesetzen (introductory law of Baden 
to the Imperial laws of Justice), in accordance with which the sold 
property will be released from the mortgage pledge as soon as pay¬ 
ment of the price of the auction sale is ordered to be made. 

Interest at the rate of o% will have to be paid by the purchaser in 
cash on the. purchase price from the date of knocking down. 

A possible opposition to the herein contained and eventually other 
conditions of payment and auction, with regard to the auction sale, 
must be deposited with the Judge prior to the eight days preceeding 
the auction-sale, according to Secs. 60 and 91 of the introductory 
law of Baden. 

Each creditor shall receive at his request and at his expense copy 
of the conditions. 

(Signed) DIEZ. 

Constance, March 22, 1880. 


110 


Notice (Continued on Back). 


Description of Properties. 


1 . 


The two-story living house, Schutzenstrasse 
6 in this town, with rafted cellar and 
entresol, together with 5 Are 85 Meter 
front-yard and garden, on which the 
buildings stand one beside the other and 
beside the house of Mr. Bohrer, gard-ner, 
respectively the future street. 


(Estimate.) 
Appraised value. 

M. Pf. 


24,000.— 


2 . 

The two-storv living house Schutzenstrasse 
No. 4 in this town, with rafted cellar, 
entresol and mansard, a backvard-build- 
ing with entresol and mansard, also two 
stories high, with front yard and garden 
ground on which the buildings stand 
next to the evangelic Church-community 
and beside each other. 32,000.— 


Total. M. 56,000.— 

(Fifty-six thousand mark.) 

9—4007a 
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111 PLAINTIFF'S E.XHIBIT 19. 

Further Xotice Relating to the Sale of Property of Joseph and 

Pauline Sachs. 

Filed September 18,1922. 

Xotice and Information Regarding the Results of the First Auction 

Sale of Property. 

Legal Auction Sale of Property Against Joseph Sachs and Wife, 

Joiners, of This Town. 

The result of the auction sale announced in mv notice of the 22nd 

« 

of last month to tak/a^ place this day, was the following: 

The estimated value of the property Xo. — obtained amounted in 
total to —. 

The estimated value was not obtained for the proi)erties Xo. 1 
and 2. 

A second auction-sale will therefore take place on Friday, May 7, 
of this year, at 2 P. M. in the town-hall of this place, when the knock 
down will take place, even if the value estimated will not be reached. 
The parties named below are herewith informed thereof. 
Constance, April 16, 1880. 

The executing official: 

(Signed) DIEZ. 

To Mr. Joseph ^lagg, Merchant at Zurich. 

The claim would have to be given in, in case it still exists. 

Registered mail, from Xotary Diez at Constance to !Mr. Joseph 
Magg, Merchant, Zurich, Switzerland. 

112 Plaintiff's Exhibit 20. 

Transfer of Sachs' Interest in Gottschalk & Co., Dated February 23, 

1917. 

Filed September 18,1922. 

Ernst Sachs, Roval Privv Commercial Counsellor, Schweinfurt. 

Privy Counsellor Ernst Sachs at Schweinfurt has in his possession 

two-fifths of the entire shares in the business capital of the firm of 
F. Gottschalk &. Co. at Dresden-X. 

which he has taken over from Senator Georg Wustenfeld, Schwein¬ 
furt, on January 8,1915. 
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With these presents he hands over these shares with all obligations 
and rights to Senator Wustenfeld, who accepts them at the value of 
Mark- 415,000.—(four hundred and fifteen thousand Marks) as part 
payment for the cession of the claim that Mr. Wustenfeld had against 
Mr. Josef Magg of Zurich, and which the former has ceded over to 
Privy Commercial Counsellor Ernst Sachs at Schweinfurt on Feb- 
ruarv 23,1917. 

‘ (Signed) ERNST SACHS. 

GEORG WUSTENFELD. 

Schweinfurt, February 23, 1917. 

113 Plaintiff's Exhibit 21. 

Tran{<f€r of Fichtel Interest in Gottschalk & Co., Dated February 

23, 1917. 

Filed September 18, 1922. 

Mrs. Hedwig Fichtel, widow of the commercial counsellor, at 
Schweinfurt is in possession of two fifths of the entire shares in the 
entire business capital of the firm of F. Gottschalk & Co., Dresden, 
which she has taken over on January 8, 1915, from Senator Georg 
Wustenfeld at Schweinfurt. 

With these j)resents she hands over these shares with all obliga¬ 
tions and rights to Senator Georg Wustenfeld, who accepts them 
at the value of Mark- 415,000.—(in words: four hundred and fifteen 
thousand Mark-) as part payment for the cession of the claim that 
Mr. Wustenfeld had against Mr. Josef Magg of Zurich, and \vhich 
the former has ceded to Privy Commercial Counsellor Ernst Sachs 
on Februarv 23, 1917, at Schweinfurt. 

(Signed) HEDWIG FICHTEL. 

GEORG WUSTENFELD. 

Schweinfurt, Februarv 23, 1917. 

114 Plaintiff's Exhibit 22. 

Sachs-Fichtel Settlement, Dated July 31, 1918. 

Filed September 18, 1922. 

Ernst Sachs, Royal Privy Commercial Counsellor, Schweinfurt. 

Privy Commercial Counsellor Ernst Sachs of Schweinfurt, A. M., 
owes to Senator Georg Wustenfeld of Schweinfurt according to the 
declaration of cession of February 23,1917, the sum of Mk-. 830,000.- 
— (eight hundred and thirty thousand Mark-). 

Of this debt he has paid to Senator Georg Wustenfeld the sum 
of Mk-. 415,000.— (four hundred and fifteen thousand Mark-) by 
way of transferring to the latter two-fifths of the whole share in the 
whole capital stock of the firm of F. Gottschalk Co., Dresden—* 
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X—, and the remainder of the debt. i. e., 415,000.—Mark-, has been 
paid by Mrs. Hedwig Fichtel, widow of Commercial Counsellor 
Fichtef, now Mrs. Graetz, wife of Hof rat Dr. Graetz at Schweinfurt,, 
by transferring to Mr. Georg Wustenfeld two-fifths of the whole 
share in the whole capital stock of the firm of F. Gottschalk & Co., 
Dresden—N, As equivalent for the latter amount of Mark- 415,- 
000.—which Privy Counsellor Ernst Sachs now owes Mrs. Graetz, 
he cedes to that lady a corresponding amount of the share they 
possess together as owners of the Austrian Fichtel & Sachs Works 
at Tschirnitz near Purstein, Bohemia, in the Imperial & Royal Mu¬ 
nition Factory at Komaron. 

(Signed) !]RNST SACHS. 

Schweinfurt, July 31, 1918. 

I declare herewith to agree with the aforegoing and to accept the 
cession. 

(Signed) HEDWIG GRAETZ. 

115 Plaintiff's Exhibit 23. 

Filed September 18, 1922. 

Plaintiff s Exhibit 23 consists of 8 pages which are copies of the 
pages of the Books of A-ccount of the Depositenkasse Seefeld of 
Schweizerischen Kreditanstalt, a bank located at Zurick, Switzer¬ 
land. The Exhibit shows that Joseph Mag" on April 17, 1917, 
established with the said Depositenkasse Seefeld of Schweizerischen 
Kreditanstalt, a credit of 80.000 Marks, which on that date was de¬ 
posited with the Deutsche Bank at Berlin. Germany, by the De¬ 
positenkasse Seefeld of Schweizerischen Kreditanstalt. It shows fur¬ 
ther that the account was credited with interest on the said 80,000 
Marks, and debited with a commission for the handling of said ac¬ 
count through the balance of the year 1917, and the years 1918, 
1919, 1920, 1921, and until February 16, 1922, when the balance 
in the account was transferred to the Deutsche Bank at Frankfurt, 
Germany. The entry showing the transfer of the balance from 
the Deutsche Bank at Berlin to the Deutsche Bank at Frankfurt 
closed the transaction on the books of Depositenkasse Seefeld of 
Schweizerischen Kreditanstalt. 

The pages of the Exhibit are certified to be true and correct copies 
of the original pages of the Books of the Zurich Bank. The certifi¬ 
cation is made by the Zurich Bank Officers. Brumann and Weiss, 
and the authenticity of the signatures of the Bank Officers Brumann 
and Weiss are certified to by a Notary of Zurich, Switzerland, 
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116 Plaintiff's Exhibit 24. 

Knauth, Nachod & Kuhne Receipt of June 30, 1916. 

Filed September 18, 1922. 

Plaintiff’s Exhibit 24 consists of two pages both being dated June 
30, 1916, and designated as Account No. 431. The first page is a 
notification in letter form from Knauth, Nachod & Kuhne to Sen¬ 
ator Georg Wustenfeld, Hannover-Munden, Germany, notifying 
Senator Georg Wustenfeld that the Banking firm Knauth, Nachod 
& Kuhne hold for the account of the said Georg Wustenfeld 850 
shares of The Bearings Company of America; and the second page 
is a blank form of receipt designed to be signed by the said Gfeorg 
Wustenfeld and to be sent to Knauth, Nachod & Kuhne, a Banking 
firm of New York, confirming the fact that the said Banking firm 
Knauth, Nachod & Kuhne hold for the ac<*ount of the said Georg 
Wustenfeld 850 shares of The Bearings Company of America. 

117 Plaintiff's Exhibit 25. 

WiUi'tenfeld's Cable to Straub, Dated February 27, 1917. 

Filed September 18, 1922. 

Postal Telegraph—Commercial Cables. 

Clarence H. Mackav, President. 

Cablegram. 

Received at-. Delivery No. —. 

_ ^ 

The Postal Telegraph-Cable Company (Incorporated) transmits 
and delivers this cablegram subject to the terms and conditions 
printed on the back of this blank. 

12 East Orange St., Lancaster, Pa. 

Bell ’Phone 788-769, United 13. 

47_p DV 23 ^‘Wireless” Cable Court. 

Berlin via Sayville NY Feb 27 17. 

Jack L. Straub, 

Lancaster, Pa.: 

Have sold my 850 shares of your Company to Josef Magg, Zurich, 
Wiesenstrasse 17. 

GEORGE WUESTENFELDMANN, 

Mueden. 
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118 Plaintiff's Exhibit 26. 

Consent of Georg Wustenfeld, Dated Angmt 10, 1921. 

Filed September 18, 1922. 

Consent. 

I. George Wustenfeld, a citizen of Munden, Hannover, Germany, 
do hereby certify that on and prior to February 22, 1917, I was the 
owner of eight hundred and fifty (850) shares of the capital stock 
of The Bearings Company of America, a corporation organized and 
incorporated under the laws of the State of New Jersey, United States 
of America, and having a factory and place of business at Lancaster 
in the State of Pennsvlvania. United States of America; that on the 
said date, to-wit, February 22nd. 1917, I sold, assigned, transferred 
and delivered to Joseph Magg. said eight hundred and fifty (850) 
shares of the capital stock of The Bearings Company of America for 
the sum of Two hundred thousand ($200,000) Dollars, and that the 
said Joseph Magg has fully paid and discharged the said considera¬ 
tion to-wit, the sum of Two hundred thousand ($200,000) Dollars, 
and that the said Jo.seph Magg is now entitled to the full possession 
of said eight hundred and tifty (850) shares of the capital stock of 
The Bearings Company of America, and I further certify that I 
have no claim or right to said eight hundred and fifty shares of the 
capital stock of The Bearings Comj^any of America. 

(Signed) GEORG IVUSTENFELD. 


119 Plaintiff's Exhibit 26. 

Attest of the Spanish Embassu to Consent of Georg Wnstenfeld, 

August 10, 1921. 

Filed September 18, 1922. 

Empire of Germany, 

Cit]i of Berlin, ss: 

On this tenth day of August A. D. One Thousand Nine Hundred 
and Twenty-one before me personally came George Wuestenfeld, to 
me known and known to me to be the individual described in and 
who executed the foregoing Consent, and he duly acknowledged to 
me that he executed the same. 

[Seal of Spanish Embassy, Berlin.] 

(Signed) -, 

Counsellor of Embassy, Royal Spanish 
Embassy, Berlin, in Charge of Ameri¬ 
can Interests in Germany. 
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120 Plaintiff’s Exhibit 27. 

Filed September 18, 1922. 

Extract from the Files of the District Court of Baden, Constance, re 

the Suddeutsche Bodenkreditbank Munchen versus the Married 

Couple of Josef Sachs Carpenter, at Constance, in the Year 1880. 

At the request of the Suddeutsche Bodenkreditbank Munchen, 
represented by lawyer Beyerle, Constance, the District Court at Con¬ 
stance has ordered the public sale of the real estate located at Con¬ 
stance and entered in the register of landed property Vol. 29 No. 
114, Pa«;e 01 as being situated at Nr. 0 and 301 on the Schutzen- 
strtxsse, size o Viertel 85 Ruthen, consisting of two houses with gar¬ 
den, and belonging to the debtors above named married couple 
Josef Sachs, and his wife, nee Pauline Magg, jointly responsible. 
The claim of the plaintiff, asking for the public sale amounted to 
2,125 M. plus 5% interest from January 5, 1880, and 12 M. 50 pf. 
costs. The estimated value of tlie houses was at tliat time 24,000 M. 
and 32,000 M., the assessment of taxes amounted to 11,000 Mark and 
18,000 M. 

The following debts were registered against the real estate: 

a. A liypothecary loan of 20,500 M. in favor of the building fund 
of Constance, ceded to the suddeutsche Bodenkreditbank, ^lunchen. 

b. A hypothecary loan of 20,000 M. in favor of the building fund 
of Constance, the still remaining debt of which amounting to 18,000 

M. was ceded to the suddeutsche Bodenkreditbank, Munchen. 

121 c. A hypothecary loan of 2,000 M. in favor of the building 
fund of Constance, ceded to the S. B. (suddeutsche Boden¬ 
kreditbank Munchen). 

d. A hypothecary loan of 9,000 M. in favor of Franz Haible, 
architect at Constance. 

e. Hypothecary loan of 3,000 M. plus 3% interest from Febr. 15, 
1880, and 100 M. costs in favor of Josef Magg, Merchant at Zurich. 

e. A judgment of 600 M. in favor of Wallburga Schedler, at Con¬ 
stance. 

/. Also one of Johan Georg Messmer at Lochau for 2,263 M. 70 Pf. 

g. '' of Berta Wengle, widow, at Constance for 388 M. 

Notary Diez at Constance, had been instructed with the execution 
of the public auction, fixed the date for this auction for April 16, 
1880, and informed the creditors or their representatives of the time, 
notices of the time also appeared in various newspapers. The first 
auction was without result and a second auction was fixed for the 
7th of May, 1880. This date was made known in like manner as the 
first. At this second auction sale, the property designated Nr. 4 on 
the Schutzenstrasse was knocked down to Architect Franz Haible, 
Constance for the sum of 29,600 M. and the property designated as 
No. 6 Schutzenstrasse was knocked down to the Bodenkreditbank 
Munchen for the sum of 17,500 M. The aforenamed claims, par- 
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ticulsirly the one of Josef Magg of Zurich of 3,000 M. had been en¬ 
tered as being entitled for payment when the proceeds obtained 
would be distributed. As the proceeds were insufficient to cover all 
the claims, the claim of Mr. J. Magg, Merchant at Zurich could not 
be paid at all. After payment of the first lien claims, the remainder 
of the proceeds was handed over to the States and Community Treas¬ 
ury of Constance to be divided between the sudd-Bodenkreditbank 
and Architect Franz Haible of Constance. 

On account of non-payment, or any partial payment of 
122 their claims, the following entries in the Register of Mort¬ 
gages of the town of Constance were struck out respectively, 

i. e., they were reduced in accordance with the law of June 5th, 1860. 

1. Register of Mortgages, Vol. 49, Page 356, Nr. 131, 20 Dec. 1875 


Building Fund Constance, loan. 20,000 M. 

of which were paid... 17,359.39 

Loss. 2,640.61 


2. Register of Mortgages, Vol. 50, P. 624, Nr. 347, Nov. 16, 1876, 
Franz Haible, Archt. Constance on loan 9,000 claimed 9,348.10 
inch interest, were paid 4,860.39, therefore a loss of 4,498.71 was 
sustained. 

3. Reg. of Mortgages, Vol. 51, P. 286, No. 125, April 5, 1877, 
Community of Constance, cost of street constructions 689.66 re¬ 
mained unpaid. 

4. Reg. of Mortgages, Vol. 52, p. 144, Nr. 67, Febr. 20, 1878, 
Josef Magg, Zurich, loan of 3,000 M. remained unpaid. 

5. Reg. of Mortgages, Vol. 52, P. 472, Nr. 298, Aug. 21, 1878, 
Wallburga Schedler, here. Rent 600 M. was not paid off. 

6. Reg. of Mortgages. Vol. 53, P. 178, No. 148, June 17, 1879, 
Jon. Georg Messmer, at Lochau from sale 2,263.70 was not paid off. 

7. Reg. of Mortgages, Vol. 53, P. 349. No. 257, November 25, 
1879, Bertha Wengle, widow, here, claim for non-payment of a bill 
amounting to 388 M. plus commission and costs was not paid off. 

8. Reg. of Mortgages, Vol. 53. P. 459, Nr. 326, March 5, 1880, 
Suddeutsche Bodenkreditbank Munchen, interest 2,125 plus costs 
(Request for auction). 

With regard to entries stricken out, we refer to the appended copy 
of the judgment of Oct. 8, 1880. 

Constance, July 26, 1922. 

[Seal of District Court] 

DISTRICT COURT OF BADEN 1. 
DENFER. 


(Signed) 
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123 Copy. 

Constance, Oct. 8, 1880. 

Decision. 

With reference to Sec. 5 of the law regarding the maintenance of 
the Register of Mortgages of June 5, 1860, and Section 29 of the 
Decree of execution of Jan. 31, 1874, it is decreed: 

The following entries are to be stricken from respectively re¬ 
duced, in the Register of Mortgages of the town of Constance, af¬ 
fecting the property of the married couple Josef Sachs and wife. 
Carpenter, which w’as sold at public auction on May 7, 1880: this is 
to be done, however, without affecting in any way the rights which 
adhere to the creditors according to Secs. 73, 79, 80, 89 of the In¬ 
troductory law of the Duchy of Baden to the Imperial laws of Justice: 

a. to he stricken out: 

0. Z. 3, 4, 5, 6, 7, 8, 

b. to he reduced: 

O. Z. 1 to 17359 M. 39 Pf. 

0. Z. 2 to 4850 M 39 Pf. 

DISTRICT COURT OF THE GRAND 
DUCHY OF BADEN. 

(Signed) SCHONLE. 

The undersigned testifies herewith to the correctness of the above 
extract. 

Constance, July 28, 1922. 

[Seal of the District Court of Baden.] 

DISTRICT COURT OF BADEN 1. 
(Signed) DENFER. 

124 Plaintiff's Exhibit 28. 

Magg Letter to Strauh, Dated December 3d, 1917. 

Filed November 20, 1922. 

Switzerland, December 3d, 1917. 

Jack L. Straub, Esq., 

President of the Bearings Company of America, 

Lancaster, Pa. 

Dear Sir : 

As you know I hold shares of your society and consequently it 
takes most interest to me as to further development of your house. 

10_4007a 
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Being well acquainted with the fact you got engaged into a lawsuit 
with the Hess Bright Co. in which these Gentlemen have been 
successful and owing to that will not allow vou anv license, it mav be 
of some interest to you to hear that the property of the above- 
mentioned tirm changed hands—that is to say—has been sold to a’ 
Swedish House. 

Therefore I think the proper time might now have arrived to 
stick once again into the matter with the new owners of that firm 
for getting still the desired license. 

I should be very pleased if this communicat/^^ would he of any 
use to you. Perhaps, you heard about this change already by a third 
hand, being in the countrv vourself. Anvhow—I should feel much 
obliged to get some certain information of vou how matters stand at 
present. 

Being a shareholder it would further on be of great interest to me 
to know how you are engaged with work and with progresses you are 
doing. 

I am. Dear Sir, 

* 7 


Yours verv trulv, 

^7 


JOSEPH MAGG. 


125 Defendants* Exhibit 1. 

Straub Letter to Magg, Dated July 9th, 1917. 
Filed November 20, 1922. 


Mr. Josef Magg, 

Zurich, Switzerland. 

Dear Sir: 


Julv 9th. 1917. 
« * 


Our Company, or its Stockholders, are negotiating at the present 
time with Bankers in America, who are about to form a new Com¬ 
pany, to take over all of the outstanding Capital Stock of our present 
Company, which amounts to $850,000.00 par value. 

The new Company will be capitalized with $1,500,000.00 of First 
Preferred Stock, 7 % accumulative. 

$500,000.00 of Second Preferred Stock, 7% accumulative. 

$2,000,000.00 of Common Stock. 

Our present stock-holders are to receive in exchange for their 
$850,000.00 par value of outstanding Capital Stock: 

$1,237,500.00 in cash. 

The $500,000.00 of Second Preferred Stock. 

And $1,125,000.00 of Common Stock, which is the majority of 
the stock, and the vote lies in the hands of the Common Stock¬ 
holders. In addition to this, the treasury of our present Company 
is to receive $150,000.00 in cash for extensions and improvements. 

It is the intention to pay 7 % on the First and Second Preferred 
Stock, which will take $140,000.00 per.year, and 3% on the $2,000,- 
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000.00 of Common Stock, or $60,000.00 per year, making a total 
of $200,000.00 per year, and all of the earnings in excess of this 
will be used to retire the First Preferred Stock from time to time, 
and when $500,000.00 of the First Preferred Stock has been 

126 retired, it is then the intention to pay 4% on the Common 
Stock, and when $1,000,000.00 of the First Preferred Stock 

has been retired, it is the intention to pay 5% on the Common Stock, 
but at no time would they pay more than 6% on the Common Stock 
until all of the First Preferred and all of the Second Preferred Stock 
has been retired, at which time the property would again revert to 
the Common Stockholders, of which we would own the majority, and 
then, naturally, all the earnings would go to the Common Stock¬ 
holders. 

Our Hoard of Directors have considered this matter verv carefully. 

• • 

and have recommended to all of our Stockholders that they accept 
the proposition, and the writer recommends and advises you to ac¬ 
cept the same. Therefore, if you decide to go into this deal with 
the re.<t of the Stockholders, please send me a Power of Attorney, so 
that the stock, which you have purchased from Mr. Georg Wusten- 
feld. can he transferred to the new Company about to be formed. 

Your friend. Mr. Ernst Sachs, also has a few shares of stock in our 
Company, and if you can persuade him to go into this new deal, it 
would be greatly appreciated, and would simplify matters for us. In 
any event. I would reque.*?! that you get a Power of Attorney for me 
(Jack L. Straub) from Mr. Sachs, so that his 50 shares can also be 
transferred. 

After you have received this letter and have given the same due 
consideration, I would appreciate it if you would send me a Cable¬ 
gram, advising me that you have decided to exchange your stock 
for the stock of the new company, which I highly recommend. I 
would like to have this Cablegram for the purpose of giving me ad¬ 
vance information, so that we will know that all of the outstanding 
stock of our present company will be available for transfer. 

127 Tf you do not decide to accept this offer, the rest of the 
American stockholders will go into it in any event without 

you, and your stock will be the only stock outstanding. I, there¬ 
fore, hope you will give this matter your careful consideration, and 
will decide to transfer your stock on the above basis, as outlined in 
this letter, for I assure you I believe it will be to your best interests 
to do so. 

Waiting your reply by return mail, with the proper credentials 
for the transfer of your stock, I am. 

Yours verv trulv, 

t, 7 

THE BEARINGS COMPANY OF AMERICA. 
JACK L. STRAUB, 

President. 

S./H. 

P. S.—You, of course, understand that you would receive your 
pro rata share of the $1,237,500.00 in cash, as well as your pro rata 
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share of the $500,000.00 of Second Preferred Stock and of the 
$1,125,000.00 of Common Stock. 

128 Defendants' E^xhibit 2. 


Magg Cablegram to Straub, Dated October 12, 1917. 
Filed November 20, 1922. 

Cablegram. 


Jack L. Straub, 

Lancaster, Pa.: 


Pwv Zurich, Oct. 12, 1917. 


Accept your proposition letter seventh July concerning shares. 
Assign payment to me. Sachs authorizes also his fifty shares. 
Power attorney requested is off. Request answer cablegram. 

Paid. 

MAGG. 


Defendants’ EIxhibit 3. 

Magg Cablegram to Bearings Co., Dated May 5,1919. 

Filed November 20,1922. 

Cablegram. 

' Time Filed 8:30 A. M. 

Zurich May 5, 1919. 

To Bearings Co., 

Lancaster: 

Please cable why my dividend still unpaid. When was last divi¬ 
dend due. 


MAGG. 
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Defendants' Exhibit 4. 


Magg Cablegram to the Bearings Company of America, Dated July 

7, 1919. 

Filed November 20,1922. 


Cablegram. 


Time Filed 11:25 A. M. 
Zurich, July 7, 1919. 

To the Bearings Company of America, 

Lancaster, Pa.: 


Please cable if confirmation signature received. Are my dividends 
still unpaid D. N. When was last payment dividend D. N. 
129 Did changement limited Company take place D. N. Can 
payment on dividend now be remitted D. N. 

MAGG, 

Zurich. 


Defendants' Exhibit 5. 


Bearings Company Cablegram to Magg, Dated July 21, 1919. 

Filed November 20, 1922. 

Cablegram. 

Joseph Magg, Lancaster, Pa., July 21, 1919. 

Zurich, Switzerland: 

Stock and dividends seized by Government to be sold (Stop) Yoii 
should have counsel here (Stop) Suggest W. A. Redding Counsel for 
Adolph Saurer Switzerland (Stop) Retain him by cable address Mor- 
fex. New York. Confirm by letter stating facts of purchase. 

BEARINGS COMPANY OF AMERICA. 

3:30 P. M. 


Defendants' Exhibit 6. 

The Bearings Company Letter to Magg, Dated July 21, 1919. 

Filed November 20,1922. 


Mr. Joseph Magg, 
Zurich, Switzerland. 

Dear Sir: 


July 21, 1919. 


We received your cablegram dated July 7th, which reads as follows: 
^‘Please cable if confirmation signature received. Are my 
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130 dividends still unpaid D. N. When was last payment divi¬ 
dend D. N. Did changement limited eompany take place 
D. N. Can pavment on dividend now be remitted D. N. 

MAGG, 

Zurich.” 


and we have just cabled you as per enclosed confirmation, meaning 
that the stock which you claim to have purchased from Senator 
AVustenfeld sometime earlv in the vear 1917 has been seized bv our 

V V ^ 

Government and the dividends accruing thereto have been paid to the 
Government. 

It is our impression the Government will sell this stock to the 
highest bidder in the near future. Therefore, we advise you to 
employ counsel to look after your interests, and have suggested W. A. 
Redding. 38 Park Row, New York, N. Y., who is counsel for Mr. 
Adolph Saurer, of Switzerland, of whom you can inquire as to Mr. 
Redding^s standing. 

We would advise that you confirm by letter stating all of the facts 
pertaining to the purchase of this stock from Senator Wuestenfeld. 
We are, 

Yours verv trulv, 

‘ THE BEARINGS COMPANY OF AMERICA. 


S./S. 
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President. 


Defendants’ Exhibit 7. 


Maffg Cablegram to The Bearings Company, Dated August 12, 1919. 

Filed November 20, 1922. 


Cablegram. 

Time Filed 8/12/19, 8:15 A. M. 
Zurich, August 12, 1919. 

To Bearings Company of America, 

Lancaster, Pa.: 

Cabled Morfex protect my interests against sequestrations by 
Government. 

MAGG. 

132 Defendants' Exhibit 8. 

Balance Sheet of The Bearings Company of America as of February 

28, 1917. 

Filed November 20,1922. 

Defendants' Exhibit 8 is a copy of the trial balance Sheet of The 
Bearings Company of America as of February 28, 1917. 
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It shows assets of all kinds amounting to $1,464,669.73 included 
in which is an item ‘‘Patents and Good-Will $622,838.60.’’ The 
liabilities shown are current liabilities of $35,956.61; Capital Stock 
liability of $850,000.00 and Profit and Loss (Surplus) of $578,- 
713.12\ 

We approve of and consent to the foregoing Statement of Evidence 
in this cause. 

Dated, Washington, D. C. June 11, 1923. 

CHAPJ.es S. GRINDLE, 

Solicitor for Plaintiff. 
W. A. REDDING, 

Counsel for Plaintiff. 
PEYTON GORDON, 

United States Attorney, Solicitor for Defendants. 

DEAN HILL STANLEY, 

Counsel for Defendants. 

I hereby approve of the foregoing Statement of Evidence in this 
cause. 

Dated, Washington, D. C., June 11, 1923. 

WALTER 1. McCOY, 

Chief Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4007. Joseph Magg, appellant, vs. Thomas W. Miller, &c., et al. 
Court of Appeals, District of Columbia. Filed Jun. 14, 1923. 
Henry W. Hodges, clerk. 
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OP THE DISTRICT OF COLUMBIA. 


Joseph Magg, 

Appellant, 


vs. 

Thomas W. Miller, as Alien 
Property Custodian, and 
Frank White, Treasurer of 
the United States. 



October 
Term, 1923. 

No. 4007. 


Statement of the Case. 

This cause comes here on appeal from the final 
decree of the Supreme Court of the District of Co¬ 
lumbia dismissing the bill of complaint and decree¬ 
ing that the defendants recover their costs and that 
they have execution therefor as at law, which de¬ 
cree was filed March 23, 1923, in the Court below 
and the appeal was taken in open court (R., pp. 
12 and 13). 

This suit was brought in the Court below under 
Section 9 of the Act of Congress known as The 
Trading with the Enemy Act. 
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The appellant Joseph has been a citizen of 

Switzerland since 1899 and has resided in Switzer¬ 
land fifty-two years, excepting one and one-half 
years in Pans, and at the time of the bringing of 
this suit in the Coui*t below was and is a citizen of 
Switzerland (see Bill of Complaint, para. First, 
R., p. 2, and Testimony of Joseph Magg, R., p. 17). 

The appellees Thomas \V. Miller, as Alien Prop¬ 
erty Custodian, and Frank White, as Treasurer of 
the United States, were the defendants in the C'ourt 
l)elow. 

This suit was brought to recover 850 shares of 
the capital stock of The Bearings Company of 
America, a corporation of the State of New Jersey, 
having its factorv and geneml offices in the Citv 
of Lancaster, in the State of IVnnsylvania, to¬ 
gether with the dividends thereon which have been 
paid to the defendants, or either of them, which 
said 850 shares of stwk were seizefl bv the Alien 
Proj>ei'ty Custodian umler the provision of The 
Trading with the Enemv Act. 

The pleadings consist of the bill of complaint 
(R., p. 1) and the answer (R., p. 9). The issue 
presented by them may be stated as follows: 

Was the plaintiff Joseph Magg a citizen of 
Switzerland from some time prior to February 22, 
1917, until the time of the tiling of the bill of com¬ 
plaint in this cause, and did he on Februaiw 22, 
1917, purchase from George Wuestenfeld and be¬ 
come the owner of all the right, title and interest 
in and to the 850 shares of the capital stock of The 
Bearings Company of America, and all the divi¬ 
dends which were thereafter declai*ed and became 
payable thereon for the recovery of which this suit 
was brought bv him? 
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All of the evidence taken in this cause consists 
of a number of depositions taken in Zurich, 
Switzerland, and in Constance, Germany, on be- 
lialf of the plaintiff, and the deposition of Jack 
L. Straub, taken in Lancaster, Pennsylvania, on 
behalf of the plaintiff and the defendants, and of 
the exhibits referred to in said depositions. All 
of these depositions were taken under and in pur¬ 
suance of stipulations entered into between counsel 
for the respective parties to this cause. All of the 
questions and answers in all of the depositions 
taken in Zurich, Switzerland, and Constance, Ger¬ 
many, and the exhibits referred to therein, are in 
both the English language and German language, 
but are in the transcript of record here only in the 
English language, and in the narrative form, ex¬ 
cepting in some instances the questions and an¬ 
swers are reproduced in the English language in 
the exact words appearing in the depositions so as 
to give a clearer understanding of these parts of 
the testimony. No controversy arises with respect 
to the manner, time or place of the taking or the 
proceedings for the taking of any of these deposi¬ 
tions (R., pp. IG and 17). 

This cause came on to be heard on March 19*, 
1923, before the Hon. Walter I. McCoy, Chief Jus¬ 
tice of the Supreme Court of the District of Co¬ 
lumbia, upon the pleadings and evidence, and after 
hearing counsel for the respective parties he di¬ 
rected a final decree to be entei-ed decreeing that 
the bill of complaint be dismissed, and that the 
defendants recover their costs, and that they have 
execution therefor as at law. He rendered no writ¬ 
ten opinion. 

On March 23, 1923, a final decree was signed by 
Hon. Walter I. McCoy, Chief Justice of the Su- 
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preme Court of the District of Columbia, dismiss¬ 
ing the bill of complaint and decreeing that the 
defendants i*ecover their costs, and that they have 
execution therefor as at law (R., pp. 12 and 13). 

At the time this final decree was signed by Hon. 
Walter I. McC\)y, Chief Justice of the Supi*enie 
Court of the District of Columbia, the plaintiff, 
in open court, took an appeal to the Court of 
Appeals of the District of Columbia, which appeal 
was noted at the bottom of the final decree (R., p. 
13). 


Statement of tlie Facts Proven by tlie 

Evidence. 

The plaintiff Joseph Magg became a citizen of 
Switzerland April 27, 18^9, and from that time 
until the filing of the bill of complaint in this 
cause was a citizen of Switzerland, and is still a 
citizen of Switzerland. He has resided in Switzer¬ 
land more than fifty-two yeai*s, excepting one and 
one-half yeiii's in Paris (see Testimony of Joseph 
Magg, R., p. 17, and Plaintiff's p]xhibit 1, R., p. 
») 4 ). 

On April 10, 1915, a certificate of stock No. 128, 
dated April 10, 1915, was issued to George Wues- 
tenfeld, of Hannover-Munden, Germany, by The 
Bearings Company of America for 850 shares of 
its capital stock, and on P'ebruary 22, 1917^ he 
was still the owner of said 850 shares of stock 
{see Testimony of Jack L. Straub, R., pp. 47 and 
48). 

This certificate of stock No. 128, issued to George 
Wuestenfeld for the 850 shares of the capital stock 
of The Bearings Company of America, was, soon 
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after it was issued, delivered to Knauth, Nachod 
& Kuhne, of 12Q Broadway, New York City, to be 
held by that firm for Geoi*ge Wuestenfeld, and was 
held by that firm for him until he sold these shares 
of stock February 22, 1917, to Joseph Magg (see 
George Wuestenfeld's testimony, R., p. 46, and 
Plaintiffs Exhibit 24, Knauth, Nachod & Kuhne 
receipt, R., p. 69). George Wuestenfeld from April 
10, 1915, the date when certificate of stock No. 128 
was issued to him by The Bearings Company of 
America for the 850 shaies of its capital stock, 
until February 22, 1917, when he sold these shares 
of stock to Joseph Magg, received the dividends on 
these shares of stock which were at the rate of 
about 2^/2 per cent, per month (see Wuestenfeld's 
testimony, R., bottom of p. 46). 

On February 22, 1917, Joseph Magg and George 
Wuestenfeld, while at Schweinfurt, Germany, 
agreed upon the terms for the sale by George Wues¬ 
tenfeld to Joseph Magg of these 850 shares of stock, 
which terms were embodied in the written agree¬ 
ment, Plaintiff'S Exhibit 2, Contract of Sale of 
Stock (see Magg*s testimony, R., p. 17; Wuesten- 
feld’s testimony, K., pp. 44, 46 and 47; and Plain¬ 
tiffs Exhibit 2, Contract of Sale of Stock, R., p. 
54). 

Plaintiff^s l]xliibit 2, Contract of Sale of Stock, 
was executed by both Joseph Magg and George 
Wuestenfeld and dated and delivered February 22, 
1917 (see Plaintiff's Exhibit 2, Contract of Sale of 
Stock, R., p. 54, and Magg's testimony, R., p. 17, 
and Wuestenfeld's testimony, R., p. 44). 

The execution and delivery, prior to April 6, 
1917, of Plaintiff’s Exhibit 2, Contract of Sale of 
Stock, is conclusively proven by the testimony of 
Albert Bachmann, the notary of Zurich, Switzer- 
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land, who attested to tlie sijijiiature of Joseph Magjr 
on March 5, 1917. The fact that this notary at¬ 
tested to the .signature of Joseph Majr? to this 
contract of Siile on March 5, 1917, is proven by tlie 
records of the notary. A notary in Switzerland is 
a functionary who has much greater and broader 
})ower than the ordinary notary in America. One 
of his duties is to record the making of contracts, 
and as a part of that duty this particular notai-y, 
AU)ert Bachmann, testified from his records that 
on March 5, 1917, Jost^ph Magg, whom he person¬ 
ally knew, did appear before him and reipiesteil 
that he n^gister in his l)(H>k of control of legaliza¬ 
tion of signatures the contract, IMaintilTs Exhibit 
2, Contract of Sale of Stock, and that he did enter 
in his book of control for legalization of signatures 
under Xo. 170, on March 5, 1917, the name of 
Joseph Magg, merchant, Wies.senstrasse, 17 Zurich, 
Switzerland, and the contract of sale with George 
Wuestenfeld, of February 22, 1917, regarding the 
850 shares of the st(K*k of The Bearings C^mipany 
of America (scv Bachmann's testimony, R., pp. 33 
and 34). 

Magg and Wuestenfeld agreed that the value of 
the German mark would be acce])ted and paid at 
normal exchange. The normal exchange of a mark 
is 23.8 cents per mark or 4.20 marks to the dollar. 
The current rate of exchange on February 22, 1917, 
was 17.125 cents per mark (see Wue.stenfeld's tes¬ 
timony, R., bottom of p. 44, and the stipulation, 
R.. p. 53). 

Plaintiff's. Exhibit 2, Conti*act of Sale of Stock, 
states the consideration to be paid by Magg to 
Wuestenfeld for the 850 shares of stock to be 
^200,000. At the normal rate of exchange 840,000 
marks would be the eiiuivalent of ^200,000. 
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Of this consideration Joseph Magg paid George 
Wuestenfeld on February’ 22, 1917, the date of the 
contract of sale, 10,000 marks in German bank 
notes (see Plaintiff^s Exhibit 2, Contract of Sale 
of Stock, R., p. 54, and Wuestenfeld’s testimony, 
R., bottom of p. 44, and Magg's testimony, R., p. 
18, Q. 48). 

There was then a balance due George Wuesten¬ 
feld from Joseph Magg of 830,000 marks, which 
was paid in the following manner: Joseph Magg 
caused Ernst Sachs to assign, transfer and deliver 
to George Wuestenfeld four-tiftlis interest in a 
co-partnership known as F. Gottschalk & Co., 
valued by Wuestenfeld and Magg at 830,000 marks, 
and George Wuestenfeld accepted the assignments 
of said four-fifths interest in that firm on that 
valuation. These assignments wei*e executed and 
delivered to George AA'uestenfeld on February" 23, 
1917 (see Wuestenfeld's testimony, R., bottom of 
p. 44 and top of p. 45; and see Plaintiffs Exhibits 
20 and 21, which are the transfers or assignments 
to George Wuestenfeld of the four-fifths interest 
in the firm of F. Gottschalk & Co. [R., pp. 66 and 
07]). 

Ernst 8achs did not own a four-fifths interest 
in the firm of F. Gottschalk & Co. He owned 
only two-fiftlis interest. One-fifth interest was 
owned by George Wuestenfeld and the other two- 
fifths interest were owned by Hedwig Fichtel (now 
Hedwig Graetz), widow of the deceased partner of 
Ernst Sachs. However, Ernst Sachs obtained the 
assignment to George Wuestenfeld of the two-fifths 
interest belonging to Hedwig Fichtel (see Sachs’ 
testimony, R., p. 37, and Plaintiff’s Exhibit 21, the 
ti*an3fer or assignment from Hedwig Fichtel to 
George Wuestenfeld, R., p. 67). 
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Simultaneously with the assignments of the 
four-fifths interest in the firm of F. Gottschalk 
& Co. to George Wuestenfeld, he assigned to 
Ernst Sachs his claim against Joseph Magg for 
830,000 marks, being the balance payable to him 
by Joseph Magg for the 850 shares of the capital 
stock of The Bearings Com pan}’ of America. This 
assignment from George Wuestenfeld to Ernst 
Sachs was executed and delivered and dated on 
February 23, 1917 (see Plaintiff’s Exhibit 12a, R., 
p. 61; Sachs' testimony, R., bottom of p. 37 and top 
of p. 38; and Wuestenfeld's testimony, R., p. 46). 

George Wuestenfeld had, in this manner, been 
j)aid the full consideration expressed in Plaintiff's 
Exhibit 2, Contract of Sale of Stock, to wit, 
§200,000, or 840,000 marks, and Joseph Magg be¬ 
came indebteil to Ernst Sachs to the amount of 
830,000 marks, by reason of the assignment by 
George Wuestenfeld to Ernst Sachs of his claim 
against Joseph Magg for the 830,000 marks. 

On February 23, 1917, Ernst Sachs and Joseph 
Magg made up an account stated between them as 
of February 23, 1917 (see Plaintiff's Exhibit 7, 
R., p. 58; Magg's testimony, R., pp. 18 to 22, and 
pp. 23 and 24; and Sach’s testimony, R., pp. 36 to 
39). This account stated sets forth that Sachs was 
indebted to Magg in the sum of 746,000 marks, 
which was offset against Magg's indebtedness to 
Sachs of 830,000 marks (see Plaintiff’s Exhibit 7, 
R., p. 58). 

The difference of 84,000 marks Magg paid in 
cash in the following manner: 

4,000 marks were allowed to Magg for his ex¬ 
penses, i. e.j legal fees and travelling expenses to 
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and from Schweinfurt (see Magg’s testimony, R., 
pp. 18 and 19; Sachs^ testimony, R., pp. 37, 38 and 
39). 

On Magg's return home to Zurich, Switzerland 
he borrowed from the Schweizerischen Kreditan- 
stalt (Swiss bank), Seefeld Branch, 80,000 marks, 
for which he paid 63,580 Swiss francs (see Plain¬ 
tiffs Exhibits 8, 9 and 23, R., pp. 58, 59 and 68; 
Brumann’s testimony, R., pp. 34 and 35; and 
Magg’s testimony, R., p. 22). 

63,580 Swiss francs at normal exchange are the 
equivalent of $19,040, and with the Febiniaiy 22, 
1917, current i*ate of exchange were the equivalent 
of $13,700. 

The 80,000 marks were transferred to the 
Deutsche Bank in Berlin (see Brumann^s testi¬ 
mony, R., pp. 34 and 35; Plaintiffs Exhibits 8 and 
9, R., pp. 58 and 59; Magg's testimony, R., p. 22). 

Magg then wrote to Sachs under date of April 
17, 1917, informing him that he had deposited 
80,000 marks with the Deutsche Bank in Berlin, 
and enclosed an assignment to Sachs of the 80,000 
marks then resting in the Deutsche Bank in Berlin 
(see Plaintiffs Exhibits 10 and 11, R., p. 60; 
Magg's testimony, R., p. 22; and Sachs’ testimony, 
R., bottom of p. 37 and top of p. 38). 

It thus appears that Magg had given as a con¬ 
sideration for the 850 shares of the capital stock 
of The Bearings Company of America 94,000 marks 
in cash, which at nonnal exchange amounted to 
$22,372 and at the current rate of exchange on 
February 22, 1917, amounted to $16,097.50, and 
in addition to that sum he had cancelled a legal 
enforcible debt which he held against Ernst 
Sachs amounting to 746,000 marks, which at nor¬ 
mal exchange amounted to $177,542 and at the 
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current rate of exchange on February 22, 1917, 
amounted to §127,752.50. 

Immediately after the consummation of the 
transaction at Schweinfurt, Germany, on Febru¬ 
ary 23 or 24, 1917, Wuestenfeld and Magg made 
several attempts to notify The Beanngs Company 
of America of the sale of the 850 shares of st(K*k bv 
Wuestenfeld to Magg. Some of these attempts 
were successful, others failed because of the inter¬ 
position of the French military authorities. 

Wuestenfeld on February 27, 1917, cabled to 
Jack L. Sti*aub, president of The Bearings Com¬ 
pany of America, that he had sold the 850 shares 
of stock to Joseph Magg (^see Plaintilf's Exhibit 
25, R., p. 09; Wuestenfeld's testimony, R., p. 44). 
This cablegram was received by Jack L. Straub, 
president of The Bearings Company of America 
(see Straub's testimony, R., p. 48). 

On March 5, 1917, Magg sent a cablegram to 
Jack L. Straub stating that he had purchased from 
Wuestenfeld the 850 shai*es of stock, and on the 
same date sent a cablegram to the banking firm of 
Knauth, Xachod & Kuhne to the same etfect (see 
Plaintiffs Exhibit 3, R., p. 55; Magg's testimony. 
R., bottom of p. 17). 

So far as the record shows, these cablegrams were 
not received. They were probably seized by the 
French military censors. 

On July-9, 1917, Jack L. Straub wrote to Joseph 
Magg stating that in order to transfer the stock 
to Magg on the books of the company, Magg would 
have to get from Wuestenfeld a power of attorney, 
and suggesting that such power be made to run 
to him, Straub (see Straub's testimony, R., p. 48). 
This letter from Straub to Magg was received by 
Magg on August 8, 1917 (see Plaintiff's Exhibit 
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4, R., p. 55; and Magg’s testimony, R., at the bot¬ 
tom of p. 17 and top of p. 18). 

On September 29, 1917, Magg again wrote to 
Jack L. Straub enclosing a letter from Wuesten- 
feld, dated September 10, 1917. The Wuestenfeld 
letter confirms the fact that Wuestenfeld had sold 
the 850 shares of stock to Joseph Magg, and au¬ 
thorized Jack L. Straub to transfer these shares 
of stock to Magg on the books of the company (see 
PlaintifFs Exhibit 5A, Wuestenfeld's letter of Sep¬ 
tember 10, 1917, to Jack L. Straub, R., p. 56; 
Magg's testimony, R., p. 18; and Wuestenfeld’s 
testimony, R., p. 44). 

The Magg letter of September 29, 1917, to Jack 
It. Straub merely states that the Wuestenfeld let- 
ter of September 10, 1917, to Jack L. Straub is 
enclosed (see Plaintiff's Exhibits 5 and 5A, R., pp. 
56 and 57). 

These letters were received by Straub (see 
Straub’s testimony, R., p. 48). 

At various other times between October 5, 1917, 
and December, 1917, Magg attempted to forward to 
The Bearings Com})any of America a formal power 
of attorney as rcH^uested, authonzing Straub to 
transfer the 850 sharers of stock on the books of 
the company to Magg, but his attempts were un¬ 
successful, for the reason that the French military 
censors confiscated the letters (see Plaintiff’s Ex¬ 
hibits 6, 6a, 6b, 6c and 6d. R., p. 57; and see Magg’s 
testimony, R., p. 18). 

War between the Empire of Germany and the 
United States was declared on April 6, 1917. 

The Act of Congress known as The Trading with 
the Enemy Act was approved October 6, 1917, and 
the Executive Order vesting, among other powers, 
the power of seizure in the Alien Property Custo¬ 
dian was issued on or about October 12, 1917. 
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On or about March 20, 1918, The Bearings Com¬ 
pany of America, in accordance with the require¬ 
ments of The Trading with the Enemy Act, filed 
with the then Alien Property Custodian a report 
stating, among other things, that it had reason to 
believe that on February 3, 1917, George Wuesten- 
feld was the owner of 850 shares of the capital 
stock of The Bearings Company of America, and 
attached to said report a statement setting forth 
the fact that Joseph Magg claimed to have pur¬ 
chased said 850 shai*es of stock from George 
Wuestenfeld on February 22, 1917 (see Bill of 
Complaint, Clause Ninth, R., p. 4, and the Answer, 
Clause 9, R., pp. 9, 10 and 11). 

About the same time, to wit, March 20, 1918, 
the banking firm of Knauth, Nachod & Kuhne, also, 
in accordance with the requirements of The Trad¬ 
ing with the Enemy Act, filed with the then Alien 
Property Custodian a report stating, among other 
things, that it had in its possession a certificate of 
stock of The Bearings Company of America, No. 
128, for 850 shares of the capital stock of The 
Bearings Company of America, and that such 
certificate of stock stood in the name of George 
Wuestenfeld (see Bill of Complaint, Clause Ninth, 
R., p. 4, and the Answer, Clause 9, R., pp. 9, 10 
and 11). 

The 850 shares of the capital stock of The Bear¬ 
ings Company of America were seized by the Alien 
Property Custodian on or about July 14,1919 (see 
the Answer of Defendants, Clauses 9 and 11, R., 
pp. 9, 10 and 11). 

The seizure of these 850 shares of stock was 
made under color of right in that the Alien Prop¬ 
erty Custodian asserted and still asserts that said 
850 shares of stock were the property of George 
Wuestenfeld, a citizen of Hannover-Munden, Ger- 
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many, and therefore an alien enemy as defined in 
The Trading with the Enemy Act (see Answer of 
Defendants, Clauses 9 and 11, R., pp. 9, 10 and 
11 ). 

The mode of seizure was that the Alien Property 
Custodian re(iuired Knauth, Nachod & Kuhne, with 
whom the certificate of stock No. 128 issued to 
George Wuestenfeld was deposited, to surrender 
said certificate of stock No. 128 to the Alien Prop- 
erty Custodian. The Alien Property Custodian 
then presented said certificate of stock No. 128 to 
The Bearings Company of America, and demanded 
that company cancel said certificate of stock No. 
128 on its books and issue in lieu thereof a new 
certificate of stock to The Bankei*s Trust Company 
of New York as depositary for the Alien Property 
Custodian for the 850 shares of stock of The Bear¬ 
ings Company of America. This demand of the 
Alien Property Custodian was complied with by 
The Bearings Company’ of America and certificate 
of stock No. 131 for the 850 shares of stock was 
issued by The Bearings Company of America to 
The Bankei*s Trust Company of New York as de¬ 
positary for the Alien Property Custodian (see 
Straub's testimony, R., pp. 47 and 48, and the An¬ 
swer of the Defendants, Clause 9, R., pp. 9, 10 and 
11 ). 

Since the seizure of said 850 shares of stock bv 
tlie Alien Property Custodian, The Beanngs Com¬ 
pany of America has paid to the Alien Property 
Custodian as its depositary cash dividends aggre¬ 
gating more than $67,000 (see Sti*aub’s testimony, 
R., bottom of p. 49). 

The plaintiff duly filed with the Alien Property 
Custodian his claim to the ownership of the 850 
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shares of the cai)ital stock of The Bearings Com¬ 
pany of Amenca, and duly made ai)plication to the 
President of the United States for the allowance 
of his claim. The allowance of his claim was re- 
fus(Ml by the Attorney General of the United States 
who asserted that, in spite of the sale of said 850 
shares of stoc*k by Wiiestenfeld to Majrjr, Wiiesten- 
feld retained some beneticial ownership in these 
shares of stock (s^ee the Answer of Defendants, 
Clauses 14 and 15, R., ]>. 11, and also the Bill of 
Complaint, Clauses Fourteenth and Fifteenth, K., 
p. G). 

Jose])h Majxjr testiti(*<l as follows (R., p]). 24 and 
25): 

105. Did you on February 22, 1017, or 
at any other time make any a<i:r(^ments other 
than PlaintitUs Exhibit 2, Contract of Sale 
of Stock with either Senator Wustenfeld or 
Ernst Sachs or with any other j)ei*son with 
regard to any or all of the 850 shares of The 
B«inn<rs Company of America herein suit? 

A. 105. No. 

Q. 10(». Did you have on February 22, 
1017, or have you had at any time since that 
(late any undt^rstandinjj: or ajrrtH^ment, sivret 
or otherwise*, with either Senator Wusten¬ 
feld, Ernst Sachs or any other pei*son with 
respect to any or all of the 850 shanks of The 
Bearinjjs Company herein suit? 

A, lOG. No. 

Q. 107. Do you today claim to be the time 

and sole owner in your own n«:ht of the 

whole nght, title and interest in and to the 

850 shares of The Beanngs Com])any of 

America herein suit and do vou also claim 

todav to be the true and sole owner in vour 
♦ • 

own ri"ht to all of the dividends, which have 
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l)een declared on such stock since February 
22, 1917? 

A. 107. Yes.'’ 

George Wuestenfeld testified as follows (R., p. 

451 : 

^‘Q. 41. Did you have on Februaiy 22, 
1917, or have you had at any time since that 
date any understanding, secret or otherwise, 
other than shown bv the documents, which 
have been marked in evidence in this case, 
which I now hand you, either with Joseph 
Magg, Ernst Sachs or any other j)ei*sons 
with n^^ect to any or all of the 850 shares 
of The Rearing^ Company of America, which 
are the subject of this suit, or with i*epect to 
any of the dividends which have been paid 
on these shares of stock since the date on 
which vou sold them? 

A. 41. No, not at all. 

Q. 42. Have you at any time since Feb¬ 
ruary 22, 1917, claimed any light, title or 
interest in or to the 850 shares of the capital 
stock of The Hearings Compam’ which ai-e 
the subject of this suit? 

A. 42. No. I have made none. 

Q. 43. Do you today claim to own any 
shares of The Healings Comiianv of Amer¬ 
ica? 

A. 43. No." 

Ernst Sachs testified as follows (R., p. 39) : 

57. Did you on February 22, 1917, or 
at any other time, make any agreement, 
either in waiting, or by w’ord of mouth, other 
than the agi*eements and documents to which 
you have testified in this cause, with either 
Josejih Magg or George Wuestenfeld or with 
any other pei*son with regard to any or all 
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of the 850 shares of The Beanngs Company 
of Amenca herein suit? 

A. 57. No. 

Q. 58. Do you txKlay claim any right, title 
or interest in or to anv of the 850 shares of 
the capital stock of The Bearings Company 
of Amenca hei-tin suit? 

A. 58. No." 

The above quoted testimony of Joseph Magg, 
George Wuestenfeld and Ernst Sachs is very im¬ 
portant, and should receive the careful attention of 
the Court in coniu^*tion with the question presented 
by the pleadings and the assignment of erroi-s in 
this cause, which question is as follows: 

Did the plaintiff, Josejih Magg, a citizen of 
Switzerland, on February 22, 1017, purchase from 
George Wuestenfeld and become the owner of all 
the light, title and interest in and to the 850 shares 
of the capital stock of The Beanugs Company of 
Amenca, and all the dividends which were there¬ 
after declared and became payable thereon, for the 
recoveiw (ff which this suit was brought bv him? 


Assignment of ^Errors Relied Upon. 

The appellant relies upon all of the assignment 
of erroi*s, which are as follows (K., pj). 13, 14 and 
15) : 

First: The Coui't erred in dismissing the bill 
of complaint in this cause. 

Second: The Court eri*ed in not entering a 
decree in favor of the plaintiff, in accordance with 
the pi*ayer of the bill of complaint in this cause. 
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Tliird: The Court erred in not holding that 
George Wuestenfeld sold to the plaintiff on Feb- 
i-uai^y 22, 1917, the 850 shares of the capital stock 
of The Bearings Company of America, involved in 
this cause, for a good and valuable consideration. 

Fourtli: The Court erred in not holding that 
the plaintiff, on February 22, 1917, purchased fmm 
George Wuestenfeld the 850 shares of the capital 
stock of The Bearings Company of America, in¬ 
volved in this cause, and paid to George Wuesten¬ 
feld a good and valuable consideration therefor, 
and was the owner of said shares of stock at the 
time of tiling the bill of complaint in this cause, and 
is still the owner of said shares of stock. 

Fifth: The Court erred in not giving full 
credence and effect to the testimony of the plaintiff 
in this cause, where he testified that he did not, on 
Febniary 22, 1917, or at any time, have any under¬ 
standing or agi'eement, secret or othenvise, either 
with George Wuestenfeld, Ernst Sachs or any other 
person, other than the agreements in e\’idence in 
this cause, with respect to any or all of the 850 
shares of the capital stock of The Bearings Com¬ 
pany of America, involved in this cause, and that 
he, the plaintiff, is the true and sole owner, in his 
own right, of the whole right, title and interest in 
and to said 850 shares of stock and in and to all of 
the dividends ])aid thereon since Februaiy 22, 1917. 

Sixtli: The Court erred in not giving full 
credence and effect to the testimony of Ernst Sachs 
in this cause, where he testified that he did not, on 
Februaiw 22, 1917, or at anv other time since that 

c ^ 7 •• 
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<late, make any ajjreemeiit, either in writing;: or by 
word of month, with either the j)laintiff or George 
Wiiestenfeld, or with any other })erst)n, other than 
the agreements in evidence in this cause, with re- 
sjject to any or all of the 850 sliaivs of the capital 
st(K*k of The H«irings Gompany of Amenca. in¬ 
volved in this cause, and that he dcx^s not claim any 
right, title or int(‘rest in or to siiid 850 shares of 
stock. 


Seventli: The Court em^d in not giving full 
credence and elfect to the testimony of (Ttx>rge 
Wuestenfeld in this caus(‘, where he testitieil that 
on February 22, 1017, he sold to the }>laintitf the 
850 shares of the capital stock of The hearings 
Company of America, involved, in this cause, and 
rtx!eive<l from the ]>laintitf a good and valuable con- 
sldei-ation therefor, and on Februaiw 22, 1017, 
cabled Jack L. Straub, ]u-esident of The Hejinngs 
Comj.any of Am(u*ica, at Lancaster, Pa., that he 
had sold said 850 shares of stock to the plaintitf, 
and that he did not, on February 22, 1017, or at 
anv time since that date, have anv undei-standing, 
secret or otherwise, other than the agreiMuents in 
evidence in this cause, either with the })laintiff or 
Ernst Sachs or any other ])ei‘son, with res])ect to 
any or all of said 850 shart-s of stock, or with re¬ 
spect to any of the dividends j)aid thereon since 
February 22, 1917, and that since Februaiw 22, 
1917, he has not claimed any right, title or interest 
in or to said 850 shares of stock, and does not claim 
to own anv of said 850 shares of stock. 


The Court erred in not holding as a 


matter of law that Plaintiff's Exhibit 2 was an ab¬ 


solute and valid transfer of the whole right, title 


N 
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and interest in and to the said S50 shares of the 
capital stock of The Bearings Company of America, 
and having been made, executed and delivered on 
Pebiniary 22, 1917, and prior to April 6, 1917, the 
said 850 shares of the capital stock of The Bearings 
Company of America were not a proper subject of 
capture under the provisions of the Act of Congi*ess 
commonly known as The Trading with the Enemy 
Act, even though the Plaintiff’s Exhibit 2 was made 
in contemplation of the United States’ entiy' into 
the World War. 

Nintli : The Court erred in not holding as a 
matter of law that the Act of Congress commonly 
known as The Trading with the Enemy Act had no 
retroactive effect prior to April 6, 1917, and that 
therefore the said Act does not contemplate an 
inquiiT into the validity and bona fides of conti*acts 
or ti*ansfers made prior to the effective date of said 
Act, to wit, April 6, 1917. 


ARGUMENT. 

Appellant's Citizenship. 

The appellant, Joseph Magg, since 1899 has been 
and is a citizen of Switzerland and has resided in 
Switzerland fifty-tw’o yeai*s, excepting one and one- 
half vears in Paris, and at the time this suit w^as 
brought and for many years prior thereto, resided 
in Zurich, Switzerland (R., p. 17, and Plaintiff’s 
Exhibit 1, R., p. 54). The testimony to prove these 
facts is unconti-adicted. 
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Appellant's Ownersliip of tlie 850 Sliares 
of Stock of Tke Bearing^s Company 

of America. 

The question prcsentcMl by the jOeadinjjs and the 
assijjnnient of erroi« in this cause is as follows: 

Did the ai)pellant, Joseph Mag", a citizen of 
Switzerland, on Februaiw 22, 1917, purchase from 
George W. Wuestenfeld and become the owner of 
all the right, title and interest in and to the 850 
shai'es of the capital stock of The Bearings Com¬ 
pany of America and all the dividends which were 
thei*eafter declared and l>ecame jiayable thereon, 
for the recoveiT of which this suit was brought bv 
him? 

The answer to this question must rest, i>rimarily 
at least, in the legal effect to be given to the docu¬ 
ment introduced in evidence as Plaintiff's Exhibit 
2, Conti-act of Sale of Stock (K., p. 54). 

Plaintiff's Exhibit 2, Contmet of Sale of Stock, 
is an executed contract. It is not a contract or 
agreement to sell stock, but is a sale. It is not an 
executoiw sale, but a sale i)i praesentL The lan¬ 
guage of the instniment is clearlv indicative. It 
says: “By these presents Wuestenfeld sells.'’ 

The usual language of a transfer of stock is: “I 
hereby sell.'^ We submit there is no distinction 
between the language used in Plaintiff's Exhibit 2, 
Contract of Sale of Stock, and the language which 
is usually used in transactions of this nature. They 
both clearly import and clearly indicate an intent 
to presently sell. 

As we have seen, Wuestenfeld did not have the 
certificate of stock showing his ownership of the 
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shares of stock. It was deposited with Knauth, 
Nachod & Kuhne, as the custodian for Wuestenfeld. 
So tlie vendor says in Plaintitf^s Exhibit 2, Con¬ 
tract of Sale of Stock, “Wuestenfeld cedes at the 
same time explicitly his rigjhts to the shares handed 
over to ,Knauth, Kachod & Kuhne to Magg.” 

The constiniction of this sentence is undoubtedly 
German. Giving it its proi)er English construc¬ 
tion, it reads: “x\t the same time Wuestenfeld 
explicitly cedes to Magg his right to demand the 
shares of Knauth, Nachod & Kuhne.^’ 

We cannot conceive of language better chosen to 
pass title to these shares. The words “By these 
presence sells,and “At the same time cedes” are 
clearly words of assignment. They indicate a 
clearly expressed intent on the pari of the vendor 
Wuestenfeld to part with all his right, title and 
interest in and to the 850 shares of the capital stock 
of The Bearings Company of America. 

If anything further is needed to disclose the in¬ 
tention of the parties by Plaintiff’s Exhibit 2, Con¬ 
tract of Sale of Stock, it will be found in another 
document which is a part of the same transaction, 
to wit. Plaintiff’s Exhibits 12 and 12a, Wuestenfeld 
assignment to Sachs (R., p. 61). It is a settled 
rule, we think, that where there are a series of 
instruments, all of which form a part of the same 
transaction, resort may be had to the whole series 
of instruments to determine the intent of the par¬ 
ties. Examining Plaintiff’s Exhibits 12 and 12a, 
which were executed on February 23, 1917, the day 
following the execution and delivery of Plaintiff’s 
Exhibit 2, Contract of Sale of Stock, we find that 
the language used is: 
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have sold to Mr. Joseph Magg of 
Zurich, Wieseiistnisse, on February 22iid, 
of this vear 850 shares at 100 I)ollai*s each 
of The Hearings ('oui])aiiy of America.'' 

Wuestenfeld has testified that he sold the shares 
of stock to Magg and .'^ince February 22, 11)17, has 
had no right, title or interest in them ( K., p. 45). 

The ap}>ellant, Magg, also testiliiMl that he 
IxMight the shares of stock from Wuestenfeld and 
since February 22, 11)17, has had the entire right, 
title and interest in and to them (R., ])p. 24 and 
25). 

This testiimmy of Wuestenfeld and Magg is 
very im])ortant, so that we (piote it as follows: 

G(*orge Wuestenfeld testified as follows (R., ]). 
45) : 


‘•Q. 41. Did you have on February 22, 
1017, or have vou had at anv time since 
that date anv understanding, stn-ret or 
otherwise, other than shown by the docu¬ 
ments, which have been marked in evidence 
in this case, which I now hand you, either 
with Josei)h Magg, Ernst Sachs or any 
other persons with respwt to any or all of 
the 850 shares of The Hearings Company 
of America, which are the subject of this 
suit, or with respect to any of the dividends 
which have been paid on these shares of 
stock since the date on which you sold them? 

A. 41. Xo, not at all. 

Q. 42 Have you at any time since Febru- 
aiw 22. 1917, claimed any right, title or in¬ 
terest in or to the 850 shares of the capital 
stock of The Hearings Com])any which are 
the subject of this suit? 

A. 42. Xo. I have made none.. 
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Q. 43. Do you today claim to own any 
shares of The Bearings Company of Amer¬ 
ica? 

A. 43. No.’’ 

Joseph Magg testified as follows (R., pp. 24 
and 25) : 

‘‘Q. 105. Did you on February' 22, 1917, 
or at any other time make any agreements 
other than Plaintiffs Exhibit 2, Contract 
of Jj^ale of JrNt(K*k with either Senator Wues- 
tenfeld or Ernst Sachs or with anv other 
person with regard to any or all of the 850 
shares of The Bearings Company of Amer¬ 
ica herein suit? 

A. 105. No. 

Q. 100. Did you have on February 22, 
1917, or have vou had at anv time since that 
date any understanding or agreement secret 
or otherwise with cither Senator Wuesten- 
feld, Ernst Sachs or any other person with 
respect to any or all of the 850 shares of 
The Bearings Company herein suit? 

A. 100. No. 

Q. 107. Do you today claim to be the true 

and sole owner in your own right of the 

whole right, title and interest in and to the 

850 shares of The Bearings Company of 

America herein suit and do vou also claim 

• 

todav to l)e the true and sole owner in vour 
own right to all of the dividends, which 
have been declared on such stock since Feb- 
ruarv 22, 1917? 

A.^107. Yes.’’ 

The testinionv of Ernst Sachs is also verv im- 

V V 

portant in connection with the consideration of 
the above quoted testimony of Wuestenfeld and 
Magg. 


24 


Ernst Saclis t(‘stified ;is follows (R., p. 39): 

“(i. 57. Did you on February 22, 1917, or 
at any other time, make any agreement, 
either in writing, or by word of mouth, other 
than the aijreements and documents to 
which vou have testiticKl in this cause, with 
either Jost‘])h Ma<;}r or Geor<;:e Wuestenfeld 
or with any other i)erson with rejxard to any 
or all of the 850 shares of The Rearin<»s 
Fom])any of America herein suit? 

A. 57. Xo. 

Q. 58. Do you today claim any right, title 
or intert^st in or to any of the 850 shares 
of the caj)ital st(K*k of The Bearings Fom- 
])anv of Aimu'ica herein suit? 

A. 58. No." 

Certain rules of inter})retation have long been 
establi.shed by the Supreme Court for determining 
whether a particular instrument was intended to 
operat(‘ as a sale of j)ersonal i)roperty, ])assing, by 
the weight of its own language, title to such per¬ 
sonal ])r()perty. The.se rules are to be found in 
Ehjee Cotton Cares, 22 Wall. 180, 188. Of these, 
the rule which is particularly ai)plicable to this 
case is as follows (]). 188) : 

^AVhere the buver is bv the conti'act 

• ^ 

bound to do anything as a consideration, 

either j)recedent or concurrent, on which 

the passing of the property depends, the 

pi*operty will not pass until the condition 

is fulfilled, even though the goods may have 

been actually delivere<l into the possession 

of the buver.-’ 

% 
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And in Beardsley v. Beardsley, 138 U. S. 262, 
the instrument which the Court was scrutinizing 
read (p. 262) : 

‘‘I hold of the stock of the Washington 
and Hope Railway Company $33,250 or 
1,350 shares, which is sold to Paul F. 
Beardsley and which, though standing in 
my name, belongs to him, subject to a pay¬ 
ment of $8,000 with interest at same rate 
and from same date as interest on my pur¬ 
chase of Mr. Alderman^s stock.'^ 

This was held to be a sale with reseiwation of 
security. The Court said (p. 266) : 

“Tested by this rule (the rule quoted 
above), this instrument must be adjudged 
not a contract to sell, but a sale with reser¬ 
vation of security. Xote the language of 
the instrument: Svhich is sohT; again, 
^vhich, though standing in my name, be¬ 
longs to him.’ These words imply nothing 
executoiw, but something execute. It is 
not that the vendor will sell, but has sold. 
Not that the title remains in the vendor, 
yet to be transferrcnl, but that it already 
has been transferred. The ownership, 
equitable if not legal, is in the vendee. It 
is not that the stock belongs to the vendee, 
upon payment, as appeared in the case of 
French v. Hay, 22 Wall. 231, but that it 
is now his, subject to a lien. Its meaning 
is, therefore, that of a sale, with retention 
of the k^al title as security for purchase 
money. It is an equitable mortgage, and 
the rights created and assumed by it are 
like those created and assumed when the 
owner of real estate conveys by deed to a 
purchaser, and takes back a mortgage as a 
security for the unpaid purchase money. 
Under these circumstances action is the 


20 


duty of the vendor and the niortga<ree, and 
delay inipenls no ri"ht of the purchaser and 
mort<ja"or. We have little doubt as to the 
significance of this contract, and hold that 
its effect was to make the appellee one-third 
owner with the appellant of the stock of the 
railroad company. Such, obviously, is the 
import, and, therefore, such must be ad¬ 
judged the intention of the ]>arties by this 
contract." 

Readinj; Plaintiffs Exhibit 2, Contract of Sale 
of Stock, in the lijjht of the Bcanlslcif case, we 
find there is not even a reseiwation of security in it. 

On the face of the instrument, it appears that 
a part of the purchase ])rice was to be paid “by 
counter-payment," which, ])erhaps. raises the ques¬ 
tion as to whether or not, and when, that pay¬ 
ment was made. 

The proofs show that the i)ayment was made 
practically simultaneously with the delivery of 
Plaintilfs Exhibit 2, Contnict of Sale of Stock. 

On February 23, 1917, Wuestenfeld, the vendor, 
received and Majrjr, the vendee, caused to be de¬ 
livered to him an assignment of a four-fifths in- 
terest in a business known as Firma F. Oottschalk 
& Co. (IMaintitrs Exhibits 20 and 21, R., pp. GO 
and GT). This four-fifths interest in the firm of 
Firma F. Gottschalk & Co. was accepted by Wues¬ 
tenfeld at the valuation of 830,000 marks, the 
equivalent at normal value of $19'7,540 and at the 
then prevailin" rate of exchange the eijuivalent 
of $141,788. 

An expert on German law was called by plain¬ 
tiff who was asked whether Plaintiff's Exhibits 
20 and 21 wei*e legally sufficient under the German 
law to pass the title to the four-fifths interest in; 
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Firma F. Gottschalk & Co. to Wuestenfeld. The 
expert replied that they were (Wirth’s testimony, 
R., p. 32). 

Accordingly, therefore, on February 23, 19^17, 
there was nothing further for Magg, the buyer, 
to do. He had the assignment of the stock which 
he had purchased and Wuestenfeld, the seller, had 
the full agreed purchase price. At this point 
then, to wit, February 23, 1917, Wuestenfeld, the 
German and alien enemy, was well out. He had 
sold his stock in The Bearings Company of America 
and received in cash and property a value aggre¬ 
gating $200,000, and he had sold for $200,000 
stock, the book value of which was only $108 per 
share, about 43 per cent, of which book value was 
made up of good will (Defendants' Exhibit 8, R., 
p. 78). 

PlaintilFs Exhibit 2, Contract of Sale of Stock, 
did not contain a power to transfer the stock on 
the books of The Beanngs Company of America. 
But the absence of such a power in no way 
vitiates or lessens the effect of the instrument of 
assignment. 

West V. Empire Life Insiiraiice Co,, 242 
Fed. Rep. G05. 

The question of the production of a power of 
attorney to transfer stock on the books of the cor¬ 
poration is purely a matter of the internal man¬ 
agement of a corporation. 

Ma^U7'p V. A7'kansa^ National Bank, 93 
Fed. Rep. 603. 

Uuhba7'd v. Manhattan T7'ust Co., 87 Fed. 
Rep. 51. 
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That Wuestenfelil was botli legally and morally 
bound to execute a power of attorney is too axi¬ 
omatic to need citation. Indeed, it is settled, we 
think, that the equitable owner of stock may com¬ 
pel its delivery and transfer on the books of the 
company {Rijan v. MartiHy 1G5 Fed. Kej). TG5). 
However, Wuestenfeld has expre>.sly discharged 
his obligation to give to Magg a power of attorney 
to transfer the st(K*k sold to Magg on the books 
of The Bearings Company of America, 

Wuestenfeld immediately notified The Bearings 
Company of America that he had sold the 850 
shares of stock to Magg. On February 27, 1017, 
he sent a cablegram to Jack Straub, president of 
that company, stating therein as follows: “Have 
sold my 850 shares of your Company to Joseph 
Magg, Zurich, Wiesenstrasse 17.'* This cablegram 
was received by Jack L. Straub. (See cablegi-am 
Plaintiff's Exhibit 25, K., i). 00, and Wuestenfeld's 
testimony, R., p. 44, and Stniub's testimony, R., 
p. 48.) 

On March 5, 1017, Magg stmt a cablegi*ani to 
Jack L. Straub, president of The Beiirings Com¬ 
pany of America, stating therein as follows: “I 
have bought from Senator Wuestenfeld the 850 
shares of your Company, deposited with Knauth, 
^’achod & Kiiline.'' And, at the same time sent a 
cablegi*am to Knauth, Xachod & Kuhne at New 
York City, stating therein as follows: *‘l have 
bought from Senator Wuestenfeld the 850 shai*es 
of The Bearings Company of America deposited 
with you.** (See these cablegrams. Plaintiff's Ex¬ 
hibit 3, R., p. 55, and Magg^s testimony, R., bot¬ 
tom of p. 17.) 
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The record does not show that these cablegrams 
of Magg wei*e received. They were probably 
seized by the French military consol's. 

On July 9, 1917, Jack L. Straub wrote to Jo¬ 
seph Magg, stating in his letter as follows: “We 
recently received a cablegram from Mr. George 
Wuestenfeld stating you had purchased his 850 
shai'es of Capital Stock of our Company. Up to 
the present time we have received no further word 

from Mr. Wuestenfehl or from vou in reference to 

% 

this matter. You, of coui'se, understand, it is im- 
l)ossible for us to transfer this stock to you with¬ 
out a Power of Attorney from Mr. Wuestenfeld. 
In view of this, we suggest that you get a Power 
of Attorney for the writer (Jack L. Straub) to 
tninsfer this stock to you; also a letter authoriz¬ 
ing us to lift this st(K*k, which is in the hands to 
Knauth, Xachod & Kuhne of ]S"ew Y'ork City, and 
at the sjime time allow us to hold this stock for 
you.'' (See Plaintiff's E.xhibit 4, R., p. 55, and 
Straub's testimony, R., p. 48.) This letter was re- 
ceiveil by Magg on August 8, 1917. (See Magg's 
testimony, R., at the bottom of p. 17 and top of 
p. 18.) 

We submit that there can fairly be implied from 
the cablegram of Wuestenfeld to Straub of Feb¬ 
ruary 27, 1917 (Plaintiff's Exhibit 3, R., p. 55) a 
power to Straub to transfer the 850 shares of stock 
to Magg^s name on the books of The Bearings Com¬ 
pany of America. 

Obviously, neither Wuestenfeld nor Magg, nor 
the Gennan lawyer, Hippoli, who was advising 
them, could be expected to know all the formal de¬ 
tails which must be complied with as between an 
American corporation and the record owner on the 
books of an American corporation. 
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They could not be expected to know the re(iuire- 
inent of a formal ])ower of attorney in addition to 
an assignment. They could not be exj)ected to 
know the lejral verbiage to be used in a power of 
attorney to transfer st(K*k. Thev could only be 
exj)ected to know that the American (''orj)oration 
should l)e notiticMl of the s;ile of the sto<*k to Ma^ii'. 

They therefore <lid all that could be reasonably ex- 

« • 

j)ected. 

Ma^ji* receiyed the letter of Straub of duly b, 
lbl7, on Aujjiist 8, 1017, and obtained from 
Wuestenfeld a letter dated Sej)tember 10, 1017, ad- 
dressiMl to Jack L. Straub, in which Wiu^stenfeld 
states as follows: ‘‘Keferrin<; to my cablejjram the 
receij)t of which you acknowIedjjcMl by your letter 
of the 9th of July, 1917, and referring; also to the 
cablejrram of Mr. Ma<r.iis, I herewith beji: to con- 
tirm you that said Mr. Jose])h Majrjj has purchase<l 
my 850 slumps of Capital Stock of your company. 
I heivwith authorize you to transfer Siiid St(K*k to 
said Mr. Josef Mai»ji: and allow you to lift this 
StcK'k which is in the hands of Messers. Knautli, 
XacluMl it Kuline, Xew York, and to hold s;inie 
to the disposal of Mr. Josef Ma”'<»:.'- 

This letter of Wuestenfeld of September 10, 
1917, was enclosed in a letter of Majj^'s to Straub 
dated September -9, 1917, in which M*i<x<; states 
as follows: *‘1 haye the i)leasure of handinj; you 
liei*ewith contirmation of the deal between Sena¬ 
tor George Wuestenfeld and myself, and would 
kindly ask that you make note of the same.*' ( Se(‘ 
letter of Wuestenfeld, September 10. 1917, Plain¬ 
tiff's Exhibit 5A, R., ]). 5(>, and letter of Magg to 
Straub of September 29, 1917, Plaintiff's Exhibit 
5, R., p. 50.) Tliese two lettera were receiyed b\r 
Straub. ( See Straub's testimony, R., p. 48.) 
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We submit that the letter of Wuestenfeld of Sep¬ 
tember 10, 1917, Plaintiff's Exhibit 5A, is a com¬ 
plete power and authority to Straub to transfer 
the 850 shares of stock to Magg. 

It is quite impressive to have before us a sum¬ 
mary of these facts stated in a chronological order 
as follows: 

February 22, 1917. Wuestenfeld sold to 
Magg the 850 shares of stock for $200,000, then the 
equivalent at normal exchange to 840,000 marks, 
and Magg then paid Wuestenfeld 10,000 marks in 
cash, leaving a balance due by him to Wuestenfeld 
of 830,000 marks. 

February 23, 1917. Magg caused to be as¬ 
signed to Wuestenfeld a four-fifths interest in the 
firm of F. Gottschalk & Co. at a value of 830,000 
marks. Two-fifths of the four-fifths interest 
ill that firm were assigned by Emest Sachs to 
Wuestenfeld and tlie remaining two-fifths of the 
four-fifths interest in that firm were assigned by 
Hedwig Fichtel to Wuestenfeld. The assignments 
were executed and delivered to Wuestenfeld Febru¬ 
ary 23,1917. Thei-eupon Wuestenfeld received the 
full consideration payable by Magg to him for the 
850 shares of stock. 

February 23, 1917, Wuestenfeld, simul¬ 
taneously with the assignment to him of the 
four-fifths interest in the firm of F. Gottschalk 
& Co. assigned to Ernst Sachs, his claim for the 
balance of 830,000 marks against Magg. There¬ 
upon Magg became indebted to Ernst Sachs 
to the amount of said 830,000 marks. In other 
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words, Mag" was obligated on February 23, 1917, 
to pay Sachs the balance of 830,000 marks which 
he was obligated to ])ay Wuestenfeld, and Wues- 
tenfeld obtained the four-tifths interest in the firm 
of F. Gottschalk & Co., which together with the 
one-fifth interest owned by Wuestenfeld, gave him 
the entire interest in that firm. 

February 27, 1917. Wuestenfeld sent a 
cablegram to Jack L. Straub, president of The 
Bearings Company of America, notifying him that 
he had sold the 850 shares of stock to Magg, and 
this cablegram was received by Sti-aub. 

Marcb 5, 1917. Ma gg sent a cablegram to 
Jack L. Straub, notifying him that he had pur¬ 
chased from Wuestenfeld the 850 shares of stock 
and on the same date sent a cablegram to Knauth, 
Nachod & Kuhne to the same effe<-t. 

July 9, 1917. Jack L. Straub wrote to Magg 
stating that in order to transfer the stock to Magg 
on the books of the conij)any, ^lagg would have to 
get from Wuestenfeld a power of attorney. 

September 10, 1917. Wuestenfeld wrote 
a letter to Straub, confirming the fact that he had 
sold to Magg the 850 shares of stock and author¬ 
izing Straub to transfer the shares of stock to 
Magg and to lift the shares of stock from Knauth, 
Kachod & Kuhne, and to hold the same at the 
disposal of Magg. This letter was enclosed in 
a letter of Magg's dated September 29, 1917, ad¬ 
dressed to Straub, and both of these letters were 
received by Straub. 
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October 6, 1917. The Act of Congress 
known as The Ti-ading with the Enemy Act was 
approved. 

Marcli 20, 1918. The Bearing Company of 
America, in accordance with the requirements of 
that Act, filed with the then Alien Property Cus¬ 
todian a report stating, among other things, that 
it had reason to believe that on February 3, 1917, 
George Wuestenfeld was the owner of the 850 
shares of stock and setting forth that Joseph Magg 
claimed to have purchased from Wuestenfeld said 
850 shares of stock on Februarv 22, 1917. 

V 7 

Marcb 20, 1918. JKnauth, Nachod & Kuhne, 
in accordance with the requirements of that Act, 
filed with the then Alien Property Custodian a 
report stating, among other things, that they had 
in their possession a certificate of stock for said 
850 shares of stock and that such certificate of 
stock stood in the name of George Wuestenfeld. 

July 14, 1919. The Alien Property Custo¬ 
dian seized said 850 shares of stock. 

We respectfully submit that, in view of the un¬ 
contradicted evidence in this case and in view of 
the law with respect to the interpretation of writ¬ 
ten instruments, the legal effect of Plaintiff’s Ex¬ 
hibit 2, Contract of Sale of Stock, was a complete 
transfer of the legal and equitable title in and to 
the 850 shares of stock of Joseph Magg on Feb¬ 
ruary 22, 1917; and that the legal effect of Plain¬ 
tiff’s Exhibit 2, Contract of Sale of Stock, was to 
completely divest Wuestenfeld of the entire right, 
title and interest in and to the 850 shares of stock 
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and to vest the entire right, title and interest 
therein and thereto in Magg. 

Certainly this would be true in anv ordinary 
case. We do not believe that counsel for the ap¬ 
pellees dispute the fact that in any ordinary case 
PlaintitT's Exhibit 2, Contract of Sale of Stock, 
would be sufficient to pass title to Magg. 

The two facts, established by the evidence, which 
counsel for the appellees assert are sufficient to 
create a presumption of bad faith are as follows: 

(1) The use of a certain old indebtedness 
of Ernst Sachs to Magg to i)artially pay 
the balance of JS30,(K)0 marks which was 
owing by Magg to Wuestenfeld and was 
assigned bv Wuestenfeld to Ernst Sachs. 

(2) The (late of the sale by Wuestenfeld 
to Magg of the S50 shares of .stock, which 
was February 22, 11)17, and its proximity 
to the entrance (yf the United States into 
the World War. 

Counsel for the appellees contend that these 
two facts justify the i)resuniption that the trans¬ 
action is colorable; that these two facts create a 
presumption that the s;ile of the 850 shares of 
stock was not a bona fide sale but was a subter¬ 
fuge to put the title of these .shares of stock beyond 
the reach of The Trading with the Enemy Act; 
and that there is no evidence in this case rebut¬ 
ting such alleged presumption. 
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Old Indebtedness of Saclis to Magg* 

As lias already been stated, ^lagg paid to Wues- 
tenfeld on Febrnary 22, 1917, 10,000 marks in cash 
and caused Ernst Sachs and Hedwig Fichtel to 
assign to Wiiestenfeld four-fifths interest in the 
firm of F. Gottschalk & Co. and Wuestenfeld 
assigned to Ernst Sachs his claim for the balance 
of 830,000 marks payable by Magg to Wuesten¬ 
feld. Thereupon the obligation of Magg to pay 
Wuestenfeld the balance of 830,000 marks was 
transferred to Ernst Sachs. 

Magg discharged 740,000 marks of this indebt¬ 
edness by the cancellation of the old indebtedness 
which Sachs owed to him, Magg, leaving a bal¬ 
ance due of 84,000 marks on this indebtedness of 
830,000 marks. 

The facts relating to the old indebtedness which 
Sachs owed to Magg amounting to 746,000 marks 
are as follows: 

About 1880 Joseph Magg loaned to Joseph and 
Pauline Sachs, the father and mother of Ernst 
Sachs, certain moneys. That Joseph Magg did 
loan the moneys to Joseph and Pauline Sachs is 
proven beyond doubt, by documentary evidence. 
It does not rest upon the uncorroborated testimony 
of witnesses. 

Plaintiff^s Exhibit 14 (R., p. 62) is an old letter 
that states that Joseph and Pauline Sachs owed 
the aunt of Joseph Magg, who is also the aunt 
of Joseph and Pauline Sachs, 2,500 marks. 
The name of this aunt is Kreszentia Moos- 
meyer. Magg testified (R., pp. 23 and 24) that 
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he gnai*anteed the payment of the 2,500 marks 
and as Joseph and Paiilne Sachs did not meet 
their obligation to Kreszentia Moosmeyer, he, 
^Fagg, was compelled to pay the 2,500 marks and 
in support of his statement that he did pay the 
2,500 marks he j^rodnced PlaintitT's Exhibit 17 
(R., p. 04). This is a rec*eipt signed by Kreszentia 
^Moosmeyer for the payment of 1,500 marks of this 
indebtedness. The other 1,000 marks, Magg testi* 
ged he paid but was unable to produce a recei])t 
showing the j)ayment thereof (st^e Magg's testi¬ 
mony, K., pp. 23 and 24). 

Plaintitrs Exhibit 15 (K., p. (>3) is a document 
signed by Joseph Sachs and Pauline Sachs in 
which they state that thev owe 700 florins to the 

4 4 

grandmother of Joseph Sachs and Pauline Sachs. 
Joseph Sachs and Pauline Sachs never paid this 
indebtedness and Magg, the appellant, testifled 
(R., j). 23) that he would have inherited this 
amount of 700 florins if Joseph Sachs and Pauline 
Sachs had paid the indebtedness. 

Plaintiff's Kxhibit 10 (R., p. 03) is a bill of 
sale of certain articles of furniture, obviously 
iriven as collateral security for monevs advanced 
by Joseph Magg, the appellant, to Joseph Sachs. 
It amounts to 935 marks. 

Perhaps no great probative force should be 
given to Plaintiff's Exhibits 14, 15, 10 and 17. 
Certainly, if they stood alone, appellant would 
lay no great stress on the probative force in any 
of them. They are submitted as being some evi¬ 
dence of the fact that about 1880 there were money 
transactions between Joseph Sachs and Pauline 
Sachs on the one hand and Joseph Magg, the ap¬ 
pellant, on the other, ^ye believe that they do 
constitute some proof of that fact. 
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However, that there was an indebtedness due 
from Josepli Sachs and Pauline Sachs to Joseph 
Magg, the appellant, is conclusively shown by the 
extract from the court records at Constance, Ger¬ 
many. These court records are in the record in 
this case under a stipulation and are marked 
PlaintitFs Exhibit 27 (R., p. 71). 

These court records clearly prove that among 
the creditors of Joseph and Pauline Sachs in 1880 
was Josej)!! Magg. The amount of the indebted¬ 
ness to Joseph Magg is stated in the court records 
as 3,000 marks. Certainly these court records 
could not have been made with this suit in view, 
or witli The Trading with the Enemy Act in view. 

Thev were made back in or about the vear 1880. 

*• «/ 

In the stipulation which is a part of Plaintiff's 
Exhibit 27, extracts from the District Court of 
Baden, at Constance, Germany, it is agreed that 
that exhibit constitutes a true and correct extract 
from the files of such court. 

Plaintiffs Exhibit 27 is introduced as proof of 
the fact that in 1880 Joseph and Pauline Sachs 
did owe at least 3,000 marks to Joseph Magg. 
This fact of course is competent for the reason 
tliat the debt so originally created in 1880 is a 
part of the transaction between Ernst Sachs and 
Josej)!! Magg—indeed, the very transaction which 
counsel for the api)ellees will argue is the trans¬ 
action which creates the presumption of bad faith. 

The debt thus created in 1880 would perhaps, 
if there were nothing done to revive it, be out¬ 
lawed under our system of legal procedure. Under 
American laws it would not, if nothing had been 
done to revive it, be legally collectible in 1914; 
but, of course, even in America the moral obliga- 
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tion would still remain, even after the American 
statute of limitations had run ajiainst it. 

The testimony of both Majjg and Ernst Sachs 
is to the effect that the del)t was not forgotten and 
not forgiven between the j)arties. 

Magg testified that he spoke about the debt to 
Jose})h Sachs, and that he, Joseph Sachs, ])rom- 
ised that the debt would be j)aid either by him or 
his children (Magg's testimony, R., p. 29, under 
Q. 7). Magg also testified that Ernst Sachs told 
him that he, Magg, would “get back the loan you 
(Magg) made to my (Sachs') ])arents, you may 
count on it" (Magg's testimony, R., ]>. 24, Q. 104 ). 
Magg further testified that he considered it a <lebt 
of honor which Ernst Sachs owed to him and that 
he could have sued him in the (lerman courts for 
it (Magg's testimony, R., p. 28), and that there 
was an agreement between Joseph Sachs and him- 
self that either Josej)h Sachs or one of the chil¬ 
dren of Joseph Sachs would repay him the moneys 
he had advanced (Magg's testimony, R., p. 29, 
under Q. 7). 

Ernst Sachs savs that he knew the fact that 
Jose]>h 3Iagg had loaned his ])arents money even 
when he was a boy (Sachs' testimony, R., p. J8), 
and that at vanous times when his parents visited 
him they “begged of me if ever 1 should be in a posi¬ 
tion to do so that I would rei)ay our uncle the sums 
they owed him and which I gladly ])romis(‘d my 
parents I would do’- (Sachs' testimony, R., p. J8). 
He states again that he knows that Mr. Magg had 
asked his father and his mother for the i)aynient of 
their indebtedness to Mr. Magg and that ^Ir. Magg 
had asked him, Enist Sachs, to repay the indebted¬ 
ness due to Magg by Sachs' father and mother 
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(Sachs’ testimony, R., p. 38). Sachs further says 
that Magg often asked him if he (Sachs) was agree¬ 
able or would consent to pay the debt his parents 
owed to Magg and that he had agi*eed to pay the 
debt (Sachs’ testimony, R., p. 38). Sachs further 
testifies that whenever Magg visited him, Sachs, at 
Schweinfurt, he often repeated to him the inquiry 
as to whether, he, Ernst Sachs, would pay this old 
debt of his father and mother (Sachs’ testimony, 
R., p. 40). Finally, Sachs testified that this old 
debt was ‘^a debt of honor and a debt. I had prom¬ 
ised my i)arents and Mr. Magg that I would ])ay it. 
Consequently I must i>ay it” (Sachs’ testimony, 
R., p. 42). 

Thus the debt due Magg was i)ermitted to run 
along, with rejieated requests from Magg that it 
be paid and repeated promises on the part of Ernst 
Sachs that he would pay it with interest. 

Now, even under the American law, we resi)ect- 
fully submit that an unqualified acknowledgment 
of an antecedent indebtedness coupled with a prom¬ 
ise to ])ay is sufficient to raise the bar of the statute 
of limitations. 

Stokeft v. Williuftis, 249 Fed. Rep. 114 
(C. C. A., 3rd Cir., oi)inion by Woolley, 
C. J.). 

In re Rcmmerde^ 20G Fed. Re]). 82G. 

In re Bkinkoh^liipy 220 Fed. Rej). 395. 

There is in evidence in this cast^ a written con¬ 
tract entered into between Joseph Magg and Ernst 
Sachs, Plaintiff’s Exhibit 13, Magg-Sachs agree¬ 
ment of July 15, 1914 (R., p. 61). The execution 
and delivery of this contract came about in the 
following manner: 
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Both Ma<r" and Sacdis testified that Ma"g was 
in Schweinfiirt veiw often on business and that on 

4 . 

July 15, 1914, he was at Schweinfui*t and the sub¬ 
ject of the old debt again came up (Magg's testi¬ 
mony, K., pj). 2J, 24 and 27; Sachs' testimony, R., 
p. 38). And then ami there on July 15, 1914, 
Josej)]! Magg and Ernst Sachs entered into the con¬ 
tract which has been intrmluced in evidence as 
‘‘Plaintiff's Exhibit 13, Magg-Sachs Agreement." 
At the date of this contract Mis. Pauline Sachs was 
still living. 

By the terms of the contract. Plaintiff's Exhibit 
13, Ernst Sachs again and this time in writing 
acknowledges a <lel)t due from his father and 
mother, Josejih and T^auline Sachs, to Joseph Magg, 
acknowledges, that the amount with interest on that 
date, July 15, 1914, is fiOO.OOO marks and Sachs 
agrernl to i>ay this amount with interest at 5 jier 
cent, per annum on comlition that Magg would dis¬ 
charge the i>arents, and particularly the mother of 
l^rnst Sachs. This Magg agreed to do and it was 
further agrei^l that Magg could call for payment 
at anv time on giving Ernst Sachs six months’ 
notice. 

This document was entered into betwdui Magg 
and Sachs even jirior to the outbreak of the Euro¬ 
pean War. No one will argue that these jiarties 
could have had in mind on July 15, 1914, the pos- 
sibilitv of the Ignited States entenng into the war 
and the resultant seizure of German ])ro}>erty lo¬ 
cated in the United States. Such an assumjjtion 
would do violence to what all of us know to have 
been the general state of the American public mind 
in July, 1914. 

We have then this document. Plaintiff’s Exhibit 
13, executed on July 15, 1914. which acknowledged 
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the debt, part of which debt is shown in the records 
of the German courts. 

It is true that, without Plaintiff’s Exhibit 13, 
under American law, Sachs might have refused to 
pay the debts of his parents. He might have done 
this as an American because, under American law, 
he was not obligated to pay the debts of his parents, 
or he might have done it giving as his reason that 
it was outlawed. But not even American law pre¬ 
vents a man from discharging any moral obligation 
which he may believe exists against him and we do 
not think it is the policy of the courts under Ameri¬ 
can law to discoui-age its citizens from discharging, 
irrespective of the legal liability, the moral obliga¬ 
tions which they might have incurred. 

And with Plaintitf's Exhibit 13, even under 
American law, Sachs could not have availed himself 
of the statute of limitations. 

Stokes v. 249 Fed. Rep. 114, 

supra. 

But, whatever the American law may be, it is 
clear that all mattei's with resi)ect to this debt must 
be considered in the light of the German law. That 
being so, then we respectfully submit that the only 
evidence in this record with regard to the rights 
and obligations of Magg and Ernst Sachs, the par¬ 
ties to this contract of July 15, 1914, is to the effect 
that after the execution and delivei*}" of Plaintiff’s 
Exhibit 13, Sachs was legally obligated to Magg 
in the sum of 660,000 marks, together with interest 
at the rate of 5 per cent, per annum. 

Appellant called as a witness on his behalf 
Gustav Wirth, who is a lawyer educated in Ger- 
juany and duly qualified and authorized to practice 
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Jiis profession before the courts of Germany. 
Wirth's qualifications to enable him to ti^stify with 
respect to the German law will be found on i)agc^ 
29 and 30 of the Record. His testimony with re- 
spect to the validity and enforcibility of the Magg- 
Sachs agreement of July 15, 1914, Plaintitf's E.x- 
hibit 13, is so convincing that Wv? particularly 
direct the attention of the Court to it (R., pp. 
30-33). 

We submit that the Court is bound to accepd this 
t(-stimony, and, there being no evidence in tlie rec¬ 
ord to i*efute it, is bound to find as a fact that on 
July 15, 1914. and continuouslv thereafter until 
Februaiw 23, 1917, there wiis, under the German 
law, a valid and legal debt due and owing by Ernst 
Sachs to Joseph ^lagg. 

On February 23, 1917, the debt due Magg from 
Sachs was paid by offsetting it against another 
debt due Sachs from Magg. The debt which Magg 
owetl to Sachs is shown in the account stated Ih*- 
tw(^n the pai-ties and arose out of the transaction 
by which Magg i/urchased the S5() shares of the 
capital stock of The Bearings Company of America 
(PlaintilFs E.xhibit 7, R., p. 58). 

There was, we submit, nothing subtle or cute 
about this offsetting of debts. We all know that 
whei*e })ersons have mutual claims against each 
other, it is not onlv natural, but it is customary 
usage to offset such mutual claims and stnke a 
balance due from one to the other. 

Yet it is from this transaction—the offsetting of 
this debt due Magg against the debt due Sachs— 
that counsel for appellees assert there arises a legal' 
presumption that the sale of the stock by Wuesten- 
feld to Magg was a mere subterfuge to defeat The 
Trading with the Enemy Act. And this, in the 
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I)resence of such an abundance of testimony as to 
the l^ality and enforcibility of the debt and with¬ 
out even an attempt made by the api)ellees to pi-o- 
duce a single fact tending to show the illegality 
and unenforcibilitv of the debt and this, too, in 
view of the common knowledge that offsetting mu¬ 
tual debts is both the natural and customary thing 
in transactions like this. 

When counsel for ai>pellees assert that from the 
use of this Magg debt to pay off Sachs, there arises 
a presumption that the ti*ansaction of selling this 
stock was a mere subteriuge to defeat The Trading 
with the Enemy Act, it means, presumably, that 
the i)ariies to the sale of this stwfk were attempt¬ 
ing in i)i‘actice a fi-aud on the United States Gov¬ 
ernment. 

The theoiT of counsel for appellees does not in¬ 
volve Wuestenfeld in this fraud. The acts from 
which they ask the Court to presume fraud are 
acts participated in by Enist Sachs and Joseph 
Magg only. 

There is testimony in this case that Ernst Sachs, 
during all of this time, was the owner of fifty shares 
of the capital stock of The Bearings Company of 
America, valued by him at from $8,000 to $10,000 
(Sachs- testimony, R., toj) of p. 40 and near the 
toj) of p. 42, and Straub’s testimony, R., top of 
p. 49). Sachs became the owner of these fifty 
shares of stock on March 27, 1912, and con¬ 
tinued the I'ecord owner of them until January 9, 
1920, when they were taken over by Francis P. 
Gaiwin, the then Acting Alien Property Custodian 
(Sti-aub’s testimony, R., top of p. 49). 

Xow, if Sachs was conspiring with Magg for the 
inirpose of defeating The Trading with the Enemy 
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Act, whv did he not include these tiftv shares of 
Stock which he owned? We submit that the fact 
that Saclis did not either by these transactions or 
in any other transactions attempt to place the fifty 
shai*es of stoc*k of wliich he was the owner bevond 
the reach of The Tradiim with the Enemv Act is 
another fact negativiii" the alleged presumption of 
fraud which coiinstd for ai)pellei‘s urge in this case 
apidies to the purchase of the 850 shares of stock 
from Wuestenfeld by Magg. 

Then, too, it is well settled, we think, that fraud 


is never to be presumtNl (1 t^tori/ Equiti/Jur., Secs. 
190-193, and casc*s cited). It must be proven af¬ 
firmatively. Kut here the appellees wholly failed 
to prove the fact that there was no debt such as 
Magg alleges or that then* Wits no enforcible lia¬ 
bility existing in favor of Magg and against Sachs, 
i^erhaps if the ap}>ellees had i>roven either of these 
facts, there would be some force in the argument 
they now advance. But how can such a presumj)- 
tion nse out of the appellant's aflirmative and con¬ 
clusive j)roof showing that Sachs was indebted to 
Mag^» nnd that ^lagg could have enforced the col¬ 
lection of that debt against Sachs in the German 
courts? Indeed, in view of the new jn-omise con¬ 
tained in Plaintiff's Exhibit 13, the debt could 
have been enforced in the Amencan courts. On 


the conti*arv, then, does there not aiise from the 
facts, which the api)ellant has i)roven, a convincing 
presumption of good faith? Does not the fact that 
Magg's claim against Sachs was valid and enforc¬ 
ible rebut any presumption that might have ai*isen 
if the claim was invalid and unenforcible? 


However, there is in this case still further and 


more convincing ])roof of the good faith of these 
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parties and the hona fides of the transaction. When 
it is shown, as it has been shown in this case, that 
Magg, the purchaser of this stock, agreed to pay 
a sum approximating $22,372, and when it is shown, 
as it has* been, shown in this case, that he actually 
did pay a sum approximating $22,372, does not 
that fact refute the presumption which the counsel 
for appellees assert arises out of the use of this 
Magg debt in i)ai'tial payment of the Sachs claim? 

The jiroven facts with resi)ect to Magg’s ])ayment 
of a sum approximating $22,372 are as follows: 

On Magg's return to his home at Zurich from 
Schweinfurt after the execution and delivery of 
Plaintiff'S Exhibit 2, Contract of Sale of Stock 
(R., p. 54), on February 22, 1917, he borrowed 
from the Swiss Hank, Seefeld branch (Schweize- 
rischen Kreditanstalt Depositkenkasse Seefeld), 
the sum of <S0,0()() marks (Magg'S testimony, R., 
j)p. 18-21; Plaintitrs Exhibits 8, 9 and 23, R., pp. 
58, 59 and «8). 

This transaction, to wit, the transaction where¬ 
by ^lagg borrowed 80,000 marks from the Swiss 
Rank, was ])roven in the following manner: There 
was introduced in evidence a letter from the Swiss 
Bank, Seefeld branch, addressed to Joseph Magg, 
dated April 10, 1917, and signed by Brumann, the 
manager of the Seefeld branch of the Swiss Bank. 
This letter is marked in evidence as Plaintiff’s 
Exhibit 8 (R., p. 58). There was also introduced 
in evidence a letter from the Swiss Bank, Seefeld 
branch, addressed to Joseph Magg, dated April 
17, 1917, and signed by Brumann, the manager 
of the Seefeld branch of the Swiss Bank. This 
letter was marked in evidence as Plaintiff’s Ex¬ 
hibit 9 (R., p. 59). 


Charles Rnimann was called as a witness for 
the apj)ellant and testified that he is the manager 
of the Seefeld branch of tlie Swiss Bank; that he 
had long known Joseph Magg and had had busi¬ 
ness with the said Joseph Magg since the year 
IbOb or 11)07. 

Brumann was shown the letters dated A])ril 10 
and 17, 1017, which are niarke<l in this cause as 
Plaintitrs Exhibits S and 1), and identified the 
signatures to those letters, testifying that the sig¬ 
nature on the left side of each of the letters, read¬ 
ing ‘‘Brumann," was his signature, and that he 
remembered having written those letters. He tes¬ 
tified further that the signatures on the lettei*s 
reading ‘"Straub" were the signatures of another 
employee of the bank of which he is a member 
(Brumann’s testimony, R., ])p. and 35). Magg 
testified that he had receivc^l those letters (Magg’s 
testimony, R., j). 22). 

These letters, Plaintitrs Exhibits S and 1), state 
in substance that th(‘ bank has credited Magg's 
account with 80,000 marks; tliat that bank trans¬ 
mitted that amount, to wit, 80,000 marks, to the 
Deut-sche Bank at Berlin (Plaintiff's Exhibits S 
and D). 

Brumann, the manager of the S\\iss Bank, also 
})ro<luced the books of the bank. Copies of the 
])ages of the bank's books are introduced in evi¬ 
dence as IMaintitf's Exhibit 23 (R., p. GS). 

These ])ages of the bank's books are explained 
bv Brumann as follows: He savs thev constitute 
an account between the bank and Mr. Joseph Magg 
of Zurich, Switzerland, and show that on April 
IG, 1917, Magg was debited with 31,G80 francs for 
the purchase of 40,000 marks and that on April 
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17, 1917, Magjr was debited with 31,900 francs for 
the purcliase of 40,000 marks, making a total debit 
against Joseph Magg of 63,580 francs. He says 
the books sliow further that after the bank pur¬ 
chased the 80,000 marks, they, the 80,000 marks, 
were deposited with the Deutsche Bank at Berlin. 
Bruinann testifies that tlie reason the 80,000 marks 
were deposited with the Deutsche Bank at Berlin, 
Gennany, was that lie received instructions from 
Magg to buy marks with 63,580 francs and that 
his books show that the bank did buy 80,000 marks, 
and that the 80,000 marks were deposited with 
the Deutsche Bank, Berlin, and that his books 
further show that later on the account was trans¬ 
ferred to the Deutsche Bank at Frankfurt. 

Bruinann further testified that anyone holding 
an order of assignment from Mr. Magg for these 
80,000 marks could collect that sum from the 
German bank (Plaintiff's Exhibit 23; Brumann’s 
testimony, R., pp. 68, 34 and 35). 

Here, then, we have conclusive testimony of the 
fact, shown by the books of a bank in Zuiich, 
Switzerland, that Magg did borrow the equivalent 
of 80,000 marks and did transfer such 80,000 
marks to the Deutsche Bank in Berlin and that 
anyone holding an assignment of that account 
from Josejih Magg could collect the 80,000 marks. 

This banking transaction with the Swiss Bank 
was an accomplished fact on April 17, 1917. 

Simultaneously therewith, to wit, on April 17, 
1917, Magg wrote to Ernst Sachs, at Schweinfurt, 
a letter which is introduced in evidence as Plain¬ 
tiff's Exhibit 10 and is as follows (R., p. 60) : 
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‘‘I be" to inform you that I have de¬ 
posited throu"h the Seefeld Branch of the 
Swiss Bank at Zurich tlie sum of 80,000 
Marks with the Deutsclie Bank in Berlin, 
whicli sum 1 })lace at your disposjil in ])ay- 
ment acc()r<lin" to our ajjreement." 

The ajrreeinent referred to is the account stated 
which has been introduced in evidence in this case 
as Plaintitrs Exhibit 7 (K., ]). 58). 

Enclosed with PlaintitFs Exhibit 10, the Ma"" 
letter to Sachs of Aj)!*!! 17, 1017, was another 
document which is introduced in evidence as 
Plaintitrs Exhibit 11 (K., p. 00), transfer of 
80,000 marks to Ernst Sachs, which document 
reads as follows; 

“Tk.vnsfku. 

With these j)resents I transfer legally my 
dei)Osit of 80,000 Marks which the Seefeld 
Branch of the Swiss Bank in Zurich has 
placed this day with the I)euts<*he Bank at 
Berlin, to Mr. Privv Commercial Counsellor 
Ernst Sachs at Schweinfurt (Bavaria) in 
payment of his claim apiiiisl: me." 

This transfer or assignment is dated April 17, 
1017, and at the bottom of it is a declaration by 
Sachs that he accepts the transfer. This was dated 
April 80, 1917. 

We have, then, conclusive proof in the record 
that Majjg, the plaintitf in this action, as a result 
of the tmnsaction for the ])urchase of the 850 
shares of stock, has parted with 94,000 marks 
(10,000 marks paid to Wuestenfeld, 80,000 marks 
])aid to Sachs and 4,000 marks for expenses of 
Magg). At normal, 94,000 marks are worth 
§22,372. At the then current rate of exchange 
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they were worth §16,097.50. So that we have this 
case: Counsel for appellees assert that because 
INfap:" use<i the debt due him from Ernst Sachs, 
and which they claim but do not prove to be an 
old and stale debt, in partial payment of the debt 
due Sachs from Ma"g which arose out of the trans¬ 
action for the sale of stock, there is a presumption 
that the entire transaction is colorable although 
as a })art of the tninsaction it is conclusively 
shown that Magg actually parted with §22,372 
cash. 

Now it is claimed by counsel for appellees that 
Sachs and Magg were concocting a cute scheme in 
fraud of the prospective belligerent rights of the 
United States. Hut is not the very fact of this 
substantial cash payment a sufficient refutation of 
this theory? The theory of a scheme to circum¬ 
vent The Trading with the Enemy Act is based 
l>rimarily on the lack of any substantial cash pay¬ 
ment. If these two men were concocting such a 
scheme and if PlaintitUs Exhibit 13, Magg-Sachs 
Agreement of July 15, 1914, was merely an after¬ 
thought, why did not the parties set the debt re¬ 
vived by Plaintiff's Exhibit 13 at the same amount 
as the amount due from Magg to Sachs for the 
purchase of the shares of stock in question, or, 
on the other hand, if the transaction was a mere 
subterfuge, why did not the parties set the con¬ 
sideration for stock at a lower figure than §200,000 
or 840,000 marks? They would then be relieved 
of the necessity of raising §22,372 in cash. Every 
act of the ])arties, we submit, connected with the 
transaction of the sale of this stock is inconsistent 
with counsel for appellees’ theory of a scheme in 
fraud of the ])rospective belligerent rights of the 
United i^tates. 
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If tliei-e were nothin" else in the case, and even 
admittin" that tlie old Majx" debt originally aris¬ 
ing in 1880 had never been revived and had been 
uncollectible and unenforcible, we res])ec*tfully sub¬ 
mit that the single fact of a cash payment of such 
a substantial amount as would be a con¬ 

clusive rebuttal of any presumption of subterfuge 
or fniud that might otherwise be raised and is a 
conclusive rebuttal of the argument of counsel for 
appellees in this resj)ect. 


Sale of Stock in Proximity and in Con-^ 
templation of War is Valid*. 

Another fact which w(‘ ap])reh(*n(l tlie (lovern- 
ment will rely upon as an (*videntiary fact on 
which to base its claim of a ])resunii)tion of bad 
faith in this case is that the sale from Wuesten- 
feld to Magg and the transactions between Ernst 
Sachs ami Magg which are a part of the sale, took 
jdace on February 22 and 2.*>, HUT, approximately 
a month and a half before the declaration of war 
between the Fnited States and (^ermanv. 

It is well settled, we think, that at common law, 
at least, contracts made in proximity and in con- 
tem})lation of war are valid. 

The law recognizes a state of peace and a state 
of war, but knows of no intermediate state. This 
is clearly brought out in the decision of the House 
of Lords in Janmn v. Drcifontcin Consolidated 
Mines, (1902) Appeals Cases 484. In that case 
it was said: 

“It would be, to my mind, to introduce 
a new principle into our law to hold that 
the probability of a war should have the 
same operation as war itself. It is war and 
war alone that makes trading illegal.^’ 
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Under the British Act prohibiting trading with 
the enemy during the late World War, transac¬ 
tions made in contemplation of war or imminente 
hello were upheld. In the case of Wilson v. Ra- 
(/asins d* Co., Ltd. (1915), The Times, February 
1915, Trotter (Supp.) 115, an assignment 
made in Germany on August 3, 1914, the day 
preceding the declaration of war by Great Britain 
against Germany, was sustained. 

There seems to be a unanimity of opinion among 
the courts of the United St<ites that a severance 
of <iij)lomatic relations between two states does 
not constitute a state of war. 

Ri.shop V. Jones (ISbb), 28 Texas 294. 

Bentirieh on ircrr and Private Property, 
p. 52. 

W would seem to follow, therefore, that the legal 
c(;r.se(iuences attached to trading or making con¬ 
tracts with the enemv do not attach to anv acts 

• €/ 

(lone prior to an actual declaration of war. Ac¬ 
cordingly, tlnwfore, the fact that the assignment 
from Wuestenfeld to ^lagg of the 850 shares of 
stock was made on February 22, 1917, ought not, 
in and of itself, create a presumption of bad faith 
on the part of the j)arties to that assignment, nor 
does it necessarily follow from the proximity of 
the actual declaration of war that the contract 
was made in fi-iud of the belligerent rights of the 
United )8tates and to avoid confiscation. 

Magg, Wuestenfeld and Sachs all testified that 
nothing was stated at the conferences and in the 
conwirations which were held at the time the 
assignment from Wuestenfeld to Magg was made, 
to wit, on February 21, 22 and 23, 1917, with 
respect to the imminence of war between the 
United States and Germany (Magg's testimony, 
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R., p. 27, Q. 54: Sachs' testimony, R., p. 41; IViies- 
tenfeUVs testimony, R., p. 47). 

Moreover, tlie lan^na^e of Tlie Tradiii" with the 
Enemy Act is prospective in its operation. It has 
no retroactive etfect beyond the date of tlie bejjin- 
niii" of the war, to wit, April (>, 1917 {Conrad v. 
WapJcs [1S77], 99 V. S. 279). It must follow, 
therefore, as a matter of course that transfers 
made before the b(‘< 2 :innin^: of the war are valiil. 

Ifnhrrich on Trading irith the Encnnj, 
]>. ISb. 

Section 7b of The Tradiii" with the Enemy Act 
rea<ls in ]>art as follows: 

‘‘Xo person shall by virtue of any assijjn- 

nient * * * to him of any * ♦ ♦ chose 

in action bv * * * an enemv * ♦ * have 
• • 

anv riirht or reniedv airainst the ♦ * * ob- 
lijjor * * ♦ unless s;iid assignment * * * 
was made ])rior to the bejjinninjj of the 
war.** 

It has been held that this lanjjuajje clearly in¬ 
dicates an intention on the jiart of ('onp-ess not 
to in(|uire into transfers made prior to the be"in- 
niim of the war on the theorv that thev mi^ht 

^ «• c ^ 

have been ma<le in framl of the belliirerent rights 
of the United States. 

Stohr V. Wallace, 299 Fed. Rej). 827 (D. 
C., S. I). X. Y., Ajiril 21, 1920—o])inion 
by Learned Hand, D. J.) ; aff*d 255 
U. S. 239 (decided Februarv 28, 1921— 
opinion by Justice Van Devanter). 

This case passed off on the question that the 
instruments under which the claimant claimed 
that the title to the stock was transferred were- 
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ill fact not instruments, the legal effect of which 
was to transfer title to the sock. 

The holding in that case was that the legal 
effect of the document relied upon was at best 
an option to sell stock. 

But the Court, after a very careful discussion 
of the rights of belligerents to seize property both 
on land and sea, concluded that, in view of the 
language of The Trading with the Enemy Act, 
an assignment of corjiorate stock made before the 
declaration of war, even with the intent to avoid 
conhscation, was valid as against the Alien Prop¬ 
erty (^ustodian. Coming to this conclusion, Judge 
Learned Hand says at page S41: 

“In spite of The Baltica, supra, it might 
still be that sales of goods within enemv teri-i- 
tory, iinminentc hello, and to avoid capture, 
ought to be regarded as in fraud of belliger¬ 
ent rights, if the statute said nothing. A 
serious argument might be made in favor of 
such a result, once a policy of land cai)ture 
be inaugurated; but under this act it ap- 
j)eai'S to me that section 7b effectively closes 
any such discussion. A part of the first para¬ 
graph of that section reads as follows: 

*Xo ])ei‘son shall by virtue of any assign¬ 
ment * *' * to him of anv * * * chose in 

«/ 

action bv * * * an enemv * * * have anv 
• «/ «/ 

right or remedy against the * * * obligor 
* * * unless said assignment * * ♦ was 
made prior to the beginning of the war.' 

It might indeed be open to a good deal of 
question whether this included an assign¬ 
ment of equitable interests in shai-es of stock 
(Brown v. Fletcher, 235 U. S. 589, 35 Sup. 
('t. 154, 59 L. Ed. 374), though shares are 
analogous to choses in action (Jellenik v. 
Huron Copper Co., 177 U. S. 1, 20 Sup Ct. 
559, 44 L. Ed. G47), and a fortiori equitable 
interests in shares. But I think that the . 
purpose of the statute is pretty clearly indi- 
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catod, even if its letter does nut cover this 
precise case. It can scarcely he supposed 
that an exception would be made in favor of 
(nitc hell urn transfei-s of chos(*s in action 
which did not a]>ply to property so nearly 
akin as this, or indeH^d to all proj>erty, and 
it is (dear that ahsfjJnte transfers of (dioses 
in (Kdion before April (>, 1917, would he valid. 
Apparentli/ the l-nited States meant not to 
uKluire into sueh transfers as in fraud of its 
riifhts. There is no reason to extend the a])* 
]>lication of so penal a statute beyond its fail- 
import: therefore the capture must stand 
upon the ground that the contract conveycnl 
notbinir to Stohr & Sons, IncorporatCMl. 
Upon that jrround it finds sulticient supjiort.” 


Conclusion. 


In conclusion, it is respectfully submittecl, that 
^ ' tlie final decren^ entered in this cause should be re¬ 
versed with directions to the Court below to enter 
a decree in favor of the appellant (plaintiff) in 
accordance with the prayers of the bill of com¬ 
plaint in this cause, with costs to be taxed in favor 

of the appellant (plaintiff). 

^. 

Kespect f ully submit ted. 


WILLIAM A. REDDING, 
AMBROSE L. O'SHEA, 

Counsel for Appellant. 


[26072] 
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Custodian, and Frank White, Treas¬ 
urer of the United States, appellees. 


^No. 4007. 


BRIEF FOR APPELLEES. 


statement op the case. 

This is a suit instituted by Joseph Magg, a 
citizen of Switzerland, to recover 850 shares of the 
capital stock of The Bearings Company of America, 
which he alleges he purchased February 22, 1917, 
from George Wuestenfeld, a citizen of Germany, an 
admitted enemy alien. The certificate for stock 
valued at $200,000.00, with upwards of $80,000.00 
dividends accrued thereon, are in the possession of 
the Alien Property Custodian of the United States 
under and by virtue of authority to him granted 
and duly exercised under the provisions of the Act 
of Congress approved October 6, 1917, known as 
The Trading with the Enemy Act, and the amend¬ 
ments thereto. The complaint was filed December 
22, 1921. 

( 1 ) ■ 
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The sale and purchase of the stock is alleged to 
have taken place February 22, 1917, and the ques¬ 
tion to be determined is this: ©id George Wuesten- 
feld sell the stock to Magg, and did the latter pay 
the former the consideration therefor and thereby 
become the owner thereof? 

The following are the parties to'the transaction: 

Appellant, Joseph Magg, now and during all the 
times in the complaint stated and for many years 
prior thereto a citizen of . Switzerland, residing in the 
City of Zurich, the alleged purchaser of the stock and 
the uncle of Ernst Sachs, hereinafter mentioned. 

Senator George Wuestenfeld, who, it is alleged, 
sold the stock to Magg, and who is conceded to have 
been the owner thereof on February 22, 1917, and 
was then and for a long time prior thereto had been 
a citizen of Hariover-Munden, Germany, an admitted 
enemy alien within the meaning of The Trading with 
the Enemy Act. Wuestenfeld acquired this stock 
from Sachs April 10, 1915, and paid for it by the 
transfer of a four-fifths interest in the business of 
Gottschalk & Co., of Dresden, Germany, whereby 
Sachs and Wuestenfeld became and were partners in 
that business at the date of this transaction. 

Ernst Sachs, on February 22, 1917, and for a long 
time prior thereto was a citizen of Schweihfurt, Ger¬ 
many. To effect the sale and alleged purchase by 
Magg, Sachs paid Wuestenfdd for the stock by trans¬ 
ferring back to him the four-fifths'interest in the busi¬ 
ness of Gottschalk & Co., above mentioned, and with¬ 
drew therefrom. The reason alleged was Mr. Sachs’s 
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-desire to pay the oltf debt from* Joseph-and'Pauline 
Sachs to Joseph Magg, next mentioned^ 

Joseph and Pauline Sachs, were the mother and 
father, of Ernst Sachs. Pauline was a sister of Joseph 
Magg. Appellant claims that in 1880 Joseph and 
Pauline were indebted to him in the sum of 3,000 
Mks., which debt Ernst Sachs had assumed and 
agreed to* pay. Sachs admits this and both- assert 
that with interest the debt on February 23, 1917, 
amounted to 746,000 Mks., and that Sachs paid it that 
day in that amount in the manner hereinafter stated. 

Appellant claims: 

That long prior to July 15, 1914, Ernst Sachs had 
assumed and agreed to pay and had become liable to 
him for this old debt, and that on that day they 
set it down in writing; that it then amounted,, with 
interest, to 660,000 Mks.; that this writing (Plffs. 
Ex. 13) constituted a valid enforcible and binding 
contract in Magg’s favor against Sachs for that 
amount with interest thereafter at the rate of five 
per cent per annum; 

That on February 22, 1917, Wuestenfeld sold, the 
850 shares of The Bearings Company stock to Magg 
for $200,000.00 (840,000 Mks.), of which Magg paid 
him that day 10,000 Marks in cash and agreed to pay 
the balance of 830,000 Mks. by counterpayments; 
(Plffs. Ex. 2.) 

That on February 23, 1917, Magg made this 
counterpayment through Ernst Sachs by the latter^s 
transferring to Wuestenfeld his, Sachs’s, four-fifths 
interest in the business of Gottschalk & Co., the 
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equivalent to the stock in value; (Plffs. Exs. 20 and 
21); that for this payment Wuestenfeld on the 
same day transferred his claim to the coimterpay- 
ment above mentioned to Sachs (Plffs. Ex. 12), 
with the result that Magg owed Sachs the 830,000 
Mks. represented thereby; 

That on the same day Sachs and Magg set out their 
respective claims in miting (Plffs. Ex. 7), from vrhich 
it appears that the indebtedness from Sachs to Magg, 
set forth in Plaintiff^s Exhibit 13, then amounted to 
746,000 Mks., whereby Magg owed Sachs 84,000 Mks., 
payment of which Sachs therein states he will be 
glad to receive on the agreed date; that 4,000 
Mks. of this balance was paid on that dav bv Mr. 
Sachs's allowance to Magg of that amount to meet 
the expense incurred in the transaction; that the 
80,000 Mks. remaining was paid by Magg April 17, 
1917 (Plffs. Exs. 8, 9, 10, 11, and 23), and the wit¬ 
ness Brumann (p. 35 of the record); 

That in this way appellant paid Wuestenfeld for 
the stock and acquired the title thereto; and Sachs 

paid his father and mother's old debt to Magg. All 
that remained to be done was to transfer the stock 
which Magg had received and place it of record in his. 
name. 

(Where we speak of Sachs's four-fifths interest in 
the business of Gottschalk & Co. we include therein 
the interest of ^Irs. Hedwig Fichtel, which Sachs 
purchased from her July 31,1918. Plaintiff's Exhibit 
22 .) 








. ' -.*•» ^.'' 
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We do not in all respects agree with the statement 
in appellant's brief of facts proven by the evidence 
and particularly as to the following: 

That Wuestenfeld sold the stock to Magg or made 
any agreement with him in regard thereto, or that 
Magg paid him anything therefor; 

That Magg caused Sachs to transfer and deliver 
to Wuestenfeld the four-fifths interest in the busi¬ 
ness of Gottschalk & Co.; 

That Wuestenfeld assigned to Sachs a valid claim 
against Magg for 830,000 Mks., whereby Magg became 
indebted to Sachs in that amount or any other; 

That on July 15, 1914, February 23, 1917, or at 
an}’ other time, there existed in Magg’s favor a legal, 
valid, and enforcible debt or claim against Sachs in 
the sum of 746,000 Mks. or any other sum. 

Appellees deny that the transaction took place as 
originally claimed, and assert the following to be 
true: 

That the old debt did not in any event exceed 
3,000 Mks. ($714.00) in October, 1880; that whatever 
it was Joseph Magg then forgave and waived all 
future payment thereof; that nothing was ever paid 
or done to revive it and that Ernst Sachs never legally 
assumed or bound himself to pay it. That the agree¬ 
ment bearing date July 15, 1914, was not made on 
that date but was part of the transaction of Feb¬ 
ruary 22, 1917; that it does not constitute a legal 
binding and enforcible contract in Magg^s favor 
against Sachs; that no consideration was paid and 



6 


the omission to fix a definite time for payment is 
fatal; that the evidence as to the method of arriv¬ 
ing at the amount due from Ernst Sachs to Magg 
shows, beyond all question, a deliberate intention to 
unduly increase the old debt to a sum which would 
approximate the price of The Bearings Company 
stock and the necessities of the situation; that the 
evidence of what took place at the meeting of Feb¬ 
ruary 22-23, 1917, is of so conspicuous a character 
and so contradictory that no confidence can be 
placed therein; that in truth and in fact appellant 
did not pay anything for the stock, did not purchase, 
and is not the owner thereof; that Ernst Sachs 
originated the plan, brought these parties together, 
conducted, managed, and closed the negotiations 
for his future benefit and advantage. The evidence 
of what transpired subsequent to February 23, 1917, 
is of no assistance in reaching a decision upon the 
real issue in the case. 

This cause was tried in the court below before the 
Hon. Walter I. McCoy, Chief Justice of the Supreme 
Court of this District, who upon the conclusion 
thereof granted defendants^ motion to dismiss the 
bill and for judgment. From the decree in that respect, 
entered March 23, 1923, plaintiff in the court below 
brings this his appeal, and alleges nine assignments 
of error, of w'hich the following are the most im¬ 
portant : 

(1) That the court erred in not holding that 
George Wuestenfeld sold the stock to Joseph Magg 
February 22, 1917, for a good and valuable con- 
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sideration and that Magg on that date purchased 
the same from Wuestenfeld, paid him the agreed 
consideration therefor and became and was the 
owner thereof when this action was instituted; 

(2) That the court erred in not holding as a matter 
of law that the contract of February 22, 1917, 
between Wuestenfeld and Magg for the sale and 
purchase of the stock was an absolute and valid 
transfer of the title thereto, on that day, by Wues¬ 
tenfeld to Magg, and that the stock was not there¬ 
after a proper subject of capture under the pro¬ 
visions of The Trading with the Enemy Act; 

(3) That the Act does not contemplate an in¬ 
quiry into the good faith and bona fides of contracts 
made prior to the effective date of the Act, April 6, 
1917. 

Diplomatic relations between the United States 
and Germany were terminated February 3, 1917, 
twenty days 'prior to the date of this transaction, 
and the United States entered the war April 6, 
1917, forty-two days after. The certificate for the 
stock was at all times in New York City in the 
custody of Knauth, Nachod & Kuhne, bankers, 
and no attempt was made to transfer the stock 
subsequent to February 22, 1917, nor was any 
power of attorney or written authority for a transfer 
ever executed or sent to these bankers or to 
The Bearings Company of America. The normal 
value of one German mark is 23.8 cents in money 
of the United States, and we will hereafter refer to 
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the sums testified to in marks in money of the United 
States. At the end of the brief is a table translating 
into dollars the sums testified to in marks. Also a 
table classif 3 ning the exhibits with reference to the 
particular branch of the case to which each relates, 
arranged in their order as to date. 

THE OLD DEBT FROM JOSEPH AND PAULINE SACHS TO 
APPELLANT, AND ERNST SACHS’S LIABILITY THERE¬ 
FOR. 

The evidence offered to prove the debt is found in 
the testimony of Joseph Magg and Ernst Sachs and 
in Exhibits 14, 15, 16, 17, 18, 19, and 27. Exhibit 
15 is dated November 11, 1871, and is to the effect 
that Joseph and Pauline o^ved Magdalena Magg 700 
florins ($285.60) with interest at 4 per cent, w’hich 
appellant claims wras a part of his inheritance from 
his mother w’hich Joseph had illegally withheld from 
him. Exhibit 14 is an unsigned letter wdth the 
figures "1878^^ at the top, and recites that Pauline 
has 2,500 Mks. ($595.00) from an aimt, Kreszentia 
Moosmeyer. It is claimed that appellant guaranteed 
the payment of this sum and paid thereon 1,500 Mks. 
(Exhibit 17). On pages 23 and 29 of the record 
appellant testifies that he paid the remaining 1,000 
Mks., but under cross-examination (p. 26) he admits 
that the only amount he ever paid was the 1,500 Mks. 
mentioned in Exhibit 17. (It is admitted that 
Exhibit 17 does not refer to an additional 2,500 Mks., 
but to the sum in Exhibit 14.) Exhibit 16 is a bill 
of sale of household goods from Joseph Sachs to 
appellant, valued at 935 Mks. ($222.53), it is dated 


October 16, 1879, and appears to have beCn a pledge 
to secure money previously loaned; it was not ac¬ 
cepted and the goods were left with Pauline. There 
is testimony on page 23 and elsewhere that appellant 
loaned these people other sums but he does Hot 
remember the amounts and can not state definitely 
any of them (p. 25); no books of accoimt concerning 
this debt were kept. Appellant finally takes the 
position that the amoimts mentioned in Exhibits 14, 
15, 16, and 17 are correct (pp. 24, 25, 26). There is 
no evidence of any increase after 1880, and it is con¬ 
ceded that no payments were ever made at any time, 
either of principal or interest, except the interest for 
the year 1878. We confess to some difficulty in 
reaching a satisfactory conclusion as to the original 
amount. Exhibit 27, extract from the records of the 
District Court at Baden, October 8, 1880, fixes the 
debt at 3,000 Mks. ($714.00), with 3 per cent interest 
from February 15, 1880, which we assume to be 
correct. 

The evidence shows very clearly that, whatever 
the amount of the debt, it was at the time of these 
proceedings in court waived, forgiven, and canceled. 
Appellant testifies, on page 26, that in connection 
with those proceedings he at that time waived his 
claim against Joseph and Pauline, told them that 
he would, and that he had done so; that they ac^ 
cepted his promise in that respect, Joseph stating 
that if at some future time he or any one of the 
children could pay, he or they would; also that if 
one of the children should ever become rich he Was 
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confident that child would pay; also that Pauline^ 
the mother of these children, told him the same thing. 
That prior to 1914 he talked with Pauline about her 
son Ernst paying, and that appellant endeavored to 
induce her to secure a promise from Ernst that he 
would; that appellant talked with Ernst about it, 
but all he could get out of him was the statement, 
that he would pay “when occasion offered;^’ that' 
appellant told Ernst that he ought to do so because 
Pauline had often told him that he would; that Ernst 
was a man of large means long prior to 1919, but 
he did not make him pay because he knew he was 
financially responsible, and so long as Sachs said 
nothing appellant remained silent because the money 
was well invested. Both appellant and Ernst Sachs 
make very clear that the debt was absolutely a debt 
of honor. Ernst Sachs had prospered greatly since 
1889 and Magg tried hard to induce him to pay, but 
nothing was accomplished except talk; he could not 
procure from any one payment or a binding promise 
to pay. Subsequent to 1880 Joseph Sachs, the 
original debtor, had recovered financially; for more 
than ten vears thereafter he was the technical man- 
ager of a tool factor}^ in Konstans, German}', and 
drawing a good salary. He lived a long time after 
1880, in fact, until the year 1897. The evidence 
shows that nothwithstanding Josephus financial re- 
coupment, Magg never spoke to him about paying- 
the debt after 1880; never asked him to pay it, and 
that neither he nor any one else ever paid ami^hing.. 
The above summarizes all the evidence as to what 
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took place between these parties prior to the trans¬ 
action surrounding the execution of Plaintiff’s Ex¬ 
hibit 13. 

Before considering Exhibit 12 we desire to call 
attention to Ernst Sachs’s career. The testimony 
is on page 39 of the record. He was 13 years old in 
April, 1880, and shortly after found employment as 
-a mechanic in Schweinfurt, Germany; conducted a 
bicycle repair shop there in 1893; in 1895 became 
associated with Mrs. Fichtel and that business grew 
rapidly. In 1899 he invented the coaster-brake and 
the ball-bearing device, both of which remain to-day 
an unchallenged tribute to his genius. He prospered 
to such an extent that in 1904 he came to America 
and established a large business with these inventions. 
In 1911 he owned a factory at Lancaster, Pa., which 
was prosperous. In March, 1912, he had spare 
money for outside investments and purchased 50 
shares of The Bearings Company stock which he still 
retains, and on April 10, 1915, with his partner, 
bought this 850 shares of stock which he afterwards 
sold to Wuestenfeld. In January, 1914, he was 
worth 8,000,000 gold marks ($1,904,000.00) and in 
•January, 1917, 15,000,000 gold marks ($3,570,000.00). 
Magg testifies that the last fifteen years it has been 
the general opinion that Sachs was many times a 
millionaire (p. 25). No one knew more about his 
financial resources in July, 1914, than Mr. Magg. 

After having buried the old debt in 1880 and Joseph 
.in 1897, we are confronted in 1914 with a zealous 
desire on the part of Ernst Sachs to revive, reestablish 
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this debt, and make it a vital, living factor in the 
sale and purchase of The Bearings Company stock 
on February 22, 1917. The debt is arrayed in a new 
suit of clothes worth 746,000 Mks. ($177,548.00) as 
compared with 3,000 Mks. (^714.00) when the inter¬ 
ment took place. Thirty-four years had elasped, the 
world was at war and something had to be done about 
The Bearings Company stock. 

PLAINTIFF^S EXHIBIT 13 DATED JULY 15, 1914, THE 
MAGG-SACES AGREE^NT. 

Appellant testifies that he went to Schweinfurt, 
Germanv, at the in\dtation of Ernst Sachs and the 
result was this agreement; that his nephew then 
said to him ‘^You have assisted my parents at a time 
when thev were in great distress and vou shall be 
well indemnified’^ (p. 24); that they determined 
that the old debt amounted, with interest, on that 
date to 660,000 Mks. ($157,080.00). WTien asked by 
his counsel what figures they took as a basis on which 
to compute interest and compound interest, the 
witness replied: ^^We based ourselves on figures 
given in documents, but as we could not decide the 
original sum of the loan exactly, w’e also could not 
figure exactly the interest and compound interest. 
I w’ould however add, that if I had been able to in¬ 
vest this loan in my business, I would have had many 
advantages from it, wrhich would have amounted to 
this interest and compound interest, and for this 
reason we did agree betwreen ourselves upon these 
figures” (p. 23). The documents used were Ex- 


13 


hibits 14, 15, 16, and 17. In the witnesses answer to 
question 90 (p. 24) he makes clear that they approxi¬ 
mated the amount and did not have a given sum on 
which to calculate the interest and he can not find 
from the documents such certain sum. It further 
appears that Magg did not pay Sachs anything for • 
signing the agreement; that the paper was pre¬ 
pared by Magg and Sachs and then written out by 
one of the stenographers in Sachs^s office. Magg 
testifies he signed it but omits to state when; Sachs 
testifies he believed Magg signed it and that he him¬ 
self signed it ^'on or about'' July 15, 1914 (p. 38). 
There is no other testimony in the record of any 
taliv between these parties preliminary to the exe¬ 
cution of the agreement. The wording of the agree¬ 
ment is unusual. The reason for its execution is 
stated in section 1 to be, Magg’s claim for money 
loaned Joseph and Pauline, which amounts at that 
date, vdth interest, to 660,000 Mks. That during 
the lifetime of Joseph, Ernst Sachs promised Joseph, 
repeatedly, that he would take over the debt and pay 
Magg. That he now takes it over and obliges himself 
to discharge his parents and pay Magg. The latter 
on his part agrees to discharge Joseph and Pauline 
from their liability to him and to recognize Ernst 
Sachs as sole debtor and agrees to let the debt re¬ 
main until further notice upon payment of yearly 
interest at 5 per cent and on the further condition 
that six months' notice of the repayment be given. 
Death had discharged Joseph seventeen years before 
this meeting. 
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It is now claimed that by the terms of this agree¬ 
ment Sachs became legally obligated to pay Magg 
the amount stated therein. Gustav Wirth, an ex¬ 
pert on German law, testifies in his direct testimony 
that if after the expiration of the thirty-year limita¬ 
tion prescribed by German law the debtor acknowl¬ 
edges in writing his old debt to his creditor, and 
promises to pay it, that the debtor could not success¬ 
fully defend a suit thereon by pleading the statute of 
limitations as a defense (p. 30) ; also that a third 
party may make an enforcible contract whereby he 
contracts to paj^ the debt of another even though the 
debt is outlawed (p. 31). The witness is shown 
Plaintiff^s Exhibit 13, and asked to assume (with 
other facts included in question 15) that Ernst 
Sachs had promised at various times prior to July, 
1914, to pay the old debt and had then with Magg 
signed that instrument, and to state if in his opinion 
Plaintiff^s Exhibit 13 constituted a legal and en¬ 
forcible contract under German law; to this the 
witness answ’ered, ‘^Yes.^^ The witness also testifies 
that Sachs could not have successfully defended a 
suit thereon by Magg on the ground that the claim 
therein asserted w^as outlawed or that nothing of 
value passed from Magg to Sachs as a consideration 
for his promise to pay (p. 31). 

On cross-examination, witnesses attention is speci¬ 
fically called to this question and answer, and he is 
asked to assume further that in 1880 Magg received 
notice of the proceedings in court at Baden and at 
that time, or immediately after, "waived his claim 
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against Joseph Sachs, and to state whether that would 
make any difference in his answer to question 15. 
He replied, '^That goes without saying, for in that 
case the claim would be extinguished, but the 
declaration of waiver must be accepted by the debtor 
(p. 33, folios 58 and 59, and pp. 26 and 29). The 
evidence shows that this waiver was not only ac¬ 
cepted by the debtor but that he relied on it through 
all his remaining years; also that the yearly in¬ 
terest agreed to be paid under the terms of Exhibit 
13 was not paid although a period of two years and 
eight months intervened between that date and the 
transaction of February 22, 1917. 

While there is nothing in the record to indicate 
the rate of interest these parties used in computing 
the amounts due on the debt July 15, 1914, it was 
in all probability no more than 4i or 5 per cent. 
Starting with 3,000 Mks. ($761.60) October 8, 1880, 
and computing the interest and compound interest 
on that amount at 5 per cent to July 15, 1914, 
thirtv-three and one-half vears, w’e reach the sum of 
$3,743.90. At 3 per cent it amounts to $1,954.57. 

The computation, however, is of little value in 
view of the testimonv of both these witnesses that 
they did not have any given sum upon w^hich to com¬ 
pute the interest but by midval consent agreed to fix 
it at 660,000 Mks. ($157,080.00). The recital in 
Exhibit 13 that Ernst Sachs repeatedly promised 
his father, Joseph, that he w’ould pay the debt if 
ever he should be able, and that he is then able, is 
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not sustained by the evidence. His professions of 
loyalty and devotion to this effort to pay do not 
ring true when we consider what his financial posi' 
tion was for more than fifteen years prior to 1914. 
He was financially able to spare money from his 
business for outside investments long prior to that 
date. Is it possible that the World War and Sachs^s 
business relations with Wuestenfeld entered into 
Sachs^s mind when he summoned Mr. Magg to 
Schweinfurt for the purpose of this agreement? 
The story of what took place at this time, considered 
with reference to all that had gone before and the 
surrounding circumstances, is so unreasonable as 
to be unworthy of belief. 

THE TBANSACTIOH OF FEBHTJARY 22-23, 1917, PLAIN¬ 
TIFF’S EXHIBIT 2, CONTBACT FOB THE SALE OF THE 
STOCK. 

This, in chronological order, follows next. Again 
Sachs summons Magg to come to Schweinfurt but 
without gi\dng him any advance notice of his purpose. 
The e\ddence of what took place is meager. Appel¬ 
lant testifies that he staved with ]\Ir. Sachs at the 
latter's house, where they talked the matter over 
alone; that Sachs asked him if it would be all right 
if he paid the claim he, Magg, had.on Sachs's parents 
in American money instead of German, to which he 
replied that he preferred American money; that 
Sachs also asked if he was willing to have the affair 
settled now and whether he w’ould be satisfied with 
what he, Sachs, would give him, to which he replied 
^^Yes;" that he followed Mr. Sachs's advice in the 


17 


matter; that the next day. he went with Mr. Sachs 
to the latter’s office and there met Mr. Wuestenfeld 
for the first time; that in addition to these parties 
a lawyer named Hippoli and the witnesses to the 
document, Naumann and Kruse, were also present. 
Asked if he talked with Mr. Wuestenfeld about the 
sale of the stock, he replied that Mr. Sachs spoke to 
Wuestenfeld about it but that he, Magg, did not ask 
any questions of anyone as to the value of the stock 
or anything else; that he has never seen Wuestenfeld 
before nor since and has had no letters from him. 

Ernst Sachs testifies he thinks he asked both Mr. 
Magg and Mr. W^uestenfeld to come to Schweinfurt 
for this transaction; that he talked the matter over 
with Mr. Magg at his house the day before meeting 
Mr. Wuestenfeld; that he told Mr. Magg he wanted 
to settle his claim with American securities and that 
he meant thereby the 850 shares of stock in question; 
that he can not remember whether Magg asked him 
what the stock was worth, but they were good, 
^^for I surely would not have sold him something 
worthless.” Asked if when he invited Sachs to come 
to Schweinfurt he told him what it was about and 
to bring money with him, he replies that he can not 
say; that Magg knew ^^it was a question of paying 
off the debt” and that was to buy an object, 
consequently he took some money along. If he comes 
for such a deal surely he W’ould take the money along 
writh him; I did not ask him, but he had it” (p. 43); 
that the first time he, Sachs, heard the sum of 
.$200,000.00 mentioned was when he entered the 
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room on this occasion; that Magg and Wuestenfeld 
were together a long time, but he only came into the 
room when the notar\’ came to take the acknowledg¬ 
ment; that Magg and Wuestenfeld came to an under¬ 
standing without his doing anythirg in the matter. 
He testifies: After they had done this ^Ir. Wuesten¬ 
feld and I drew up the exhibit signed on February 
23, 1917’^ (p. 42). He further testifies, do not 
remember exactly when I first talked to Mr. Wues- 
tenfeld about his buying from ^Irs. Fichtel and my¬ 
self our interests in the F. Gottschalk & Co., and 
about Mr. Wuestenfeld selling his Bearings Com¬ 
pany's shares of stock. We wanted to settle the 
thing then, but were unable to do so, therefore it was 
only done in 1917. I only spoke to Mr. ^lagg about 
this matter on the evening of February 21, 1917, 
when he visited me'^ (p. 43). 

Senator Wuestenfeld testifies on cross-examination, 
that at this meeting of February 22, he and Mr. 
Sachs talked of it alone in Mr. Sachs’ office where it 
was arranged that he should hand over to Mr, Magg 
the shares of stock for which he was to receive the 
shares of Gottschalk & Co. ; that he sold The Bear¬ 
ings Company shares to Mr. Sachs and the latter paid 
him therefor with the business of Gottschalk & Co. 
(p. 46). He testifies, ^^Mr. Sachs was the first one to 
suggest this meeting in February, 1917, that I sell 
him The Bearings Company stock.” Again, ‘^When 
Mr. Sachs proposed to me the day before to buy my 
interest in The Bearings Company stock and give me 
the Fichtel and Sachs interest in Gottschalk & Co. 
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I was willing to do so” (p, 47). On redirect examina¬ 
tion the witness is asked to read carefully his contract 
with Magg and tell to whom he sold the stock; he an¬ 
swers, ^HoMr. Joseph Magg’^(p. 47). This witness fur¬ 
ther testifies that he first met Mr. Magg on this occasion 
and he only said, ^^How do you do,’' to him; that 
most of the talk was with Sachs and he, Weustenfeld, 
did not talk about it with Magg (p. 47); that at the 
time of the meeting, when the lawyer Hippoli was 
present, Mr. Sachs did the talking and repeated the 
arrangement and nothing else was said; that he, 
Wuestenfeld, was principally interested in getting rid 
of the stock; that if the court takes the stock away 
from Magg, ^^That is Mr. Sachs^ entire responsibility” 
(p. 47). Is it not reasonable to believe that Mr. 
Wuestenfeld knew to whom he sold the stock and 
that he testifies truthfully? He is an unprejudiced 
witness and his testimony is emphatic and positive. 
On cross-examination he testifies not once but thrice 
that he sold the stock to Sachs. 

This contract (PlfTs. Ex. 2) recites the payment of 
10,000 Mks., the remainder, 830,000 Mks. to be paid 
by counterpayment. 

There is no dispute but that 10,000 Mks. was paid 
to Wuestenfeld in cash February 22, 1917; we deny 
that Magg paid it. This sum is the equivalent of 
$2,380.00 and it is unreasonable to suppose that 
Magg, without previous notice to bring money or the 
purpose of the meeting, had that amount with him. 
He did not produce any check or account book to 
show that it came from his funds nor does he claim 
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to have had it with him or explain where it came from, 
and there is no testimony by anyone to show where 
the money came from. Magg testifies in his direct 
examination, We handed him (Wuestenfeld) the 
10,000 Mks. in cash’’ (A. 48 p. 18), and again, We 
have given it” (A. 53 p. 19). Presumably, he in¬ 
cluded Sachs. The only statement Mr. Wuestenfeld 
makes about it is this: ‘‘The 10,000 Mks. were paid 
to me in banknotes.” The witness Naumann testi¬ 
fies that he saw money pass but he does not remember 
whether Magg produced it or not, nor where it came 
from. 

The counterpayment of 830,000 Mks. is alleged to 
have been made the next day, February 23, 1922 
(Pills, exs. 20, 21, and 12), being transfers by Sachs 
and Fichtel to Wuestenfeld of their four-fifths inter¬ 
est in the business of Gottschalk & Co., the equivalent 
in value. Thereupon Mr. Wuestenfeld executes 
Plaintiff’s Exhibit 12, his assignment to Sachs of the 
counterpayment due from Magg mentioned in Ex¬ 
hibit 2. With this assignment Sachs and Magg effect 
the settlement set out in Plaintiff’s Exhibit 7. 

PLAINTIFF’S EXHIBIT 7, SACHS-MAGG SETTLEMENT OF 
ACCOUNT DATED FEBRUARY 23, 1917. 

This recites that by virtue of Exhibit 12 Sachs pays 
the old debt of 660,000 Mks. to Magg specified in the 
contract of July 15, 1914; that with interest at 5 per 
cent from that date to February 23, 1917, it amounts 
to a total of 746,000 Mks.; that as a result Sachs has 
paid the old debt and Magg owes the former the differ- 
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ence of 84,000 Mke., which he will be glad to receive 
on the agreed date. From this sum, it is conceded^ 
Magg deducted 4,000 Mks. to meet the expense of the 
transaction, and that Sachs assented thereto; in other 
words, Sachs paid the expenses. 

Payment of the remaining 80,000 Mks. is testified 
to by both Mr. Magg and Mr. Sachs and evidenced by 
Plaintiff’s Exhibits 8, 9, 10, 11, and 23. Mr. Magg 
testifies that he paid Sachs the 80,000 Mks. and offers 
in evidence a transcript of his ledger account (pp. 20 
and 21 of the record). It there appears that this 
money was arranged for through Mr. Magg’s local 
bank at Zurich. 

Charles Brumann, the manager of the Zurich Bank, 
testifies as to this transaction as follows: 

We bought 80,000 marks according to our 

entrv in the book of current accoimts in for- 
%* 

eign money on April 17, 1917. Our books 
show that the sum of 80,000 marks was sent 
on February 12,1922, in favor of Joseph Magg, 
to the Deutsche Bank at Frankfort, Germany, 
and this transfer closed the account. The 
paragraph. in our letter of April 17, 1917, 
marked ^^Plaintiff’s Exhibit 9,” reads as 
follows: ^^It is imderstood that these credits 
will be placed with the Deutsche Bank of Ber¬ 
lin, in our name and at our expense, but en¬ 
tirely at your own risk,” and this statement is 
correct and is a fact. Joseph Magg could have 
given anyone an order or assignment on these 
80,000 marks, or he could have collected the 
same from us by check from any German place 
or by transfer. In other words, Joseph Magg’s 
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transferee, upon submitting an order to us 
could receive from us a check or draft on any 
big German Bank for the 80,000 marks. 

There is no evidence in the record tending to show 
that this money was actually paid by the custodian 
thereof to anyone; the bankas books show that it 
was not. Mr. Sachs testifies that the monev has 
been kept in a separate account in the bank, at 
interest, and has been there ever since the bank 
received it; that he has a power of attorney to draw 
the money but that he has not drawn it; that, 

I collect the 80,000 Mks. I will at the same time 
collect the interest.’^ It is our contention that it 
was never intended that Mr. Sachs should draw this 
money or that Magg should part with it until the 
ownership of this stock should be finally determined; 
that it is still entirely within Mr. Magg’s power to 
recall it. For these reasons we insist that the ap¬ 
pellant never paid a dollar, or anything of value, to 
anybody for this stock. 

As to the payment of the remaining sum of 

746,000 Mks, if the Court is satisfied that Wuesten- 

* 

feld sold the stock to Magg, that Magg paid him the 
10,000 Mks. in cash, that the transaction between 
Sachs and Magg (Exs. 13, 12, and 7) was in all 
respects genuine, bona fide, and for a valid consid¬ 
eration, that the allowance by Sachs to Magg of 
4,000 Mks. was a payment by the latter to the 
former in that amount, that Magg paid Sachs the 
30,000 Mks. and that our objections thereto should 
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not prevail, it may be that it then follows that the 
746,000 Mks. specified in Exhibit 7 was paid by 
Sachs to Magg with the assignment from Wuesten- 
feld to Sachs set forth in Exhibit 12. 

THE VALTJE OF THE BEARINGS COMPANY STOCK. 

The testimony of Mr. Jack L. Straub, the president 
of The Bearings Company, makes clear that this 
stock was very valuable and reasonably worth 
$200,000.00 at the time of this transaction. The 
large dividends paid, the evidence furnished by the 
trial balance of the Company of February 28, 1917 
(p. 79 of the record), and by Defendants' Exhibit 
1—^the letter from The Bearings Company to Mr. 
Magg of July 9, 1917, setting forth the .plan of reor¬ 
ganization—all furnish substantial proof of that fact. 

The remainder of the testimony in the case and 
exhibits connected therewith, is of cablegrams and 
letters passing between Mr. Magg and Mr. Sachs 
subsequent to the date of the transaction. None of 
it, in our view’ of the case, is material or worthy of 
serious consideration. 

Upon the hearing in the court below, the objec- 
tions of counsel to testimony offered were not passed 
upon or determined. 

Appellant attaches great importance to the legal 
effect he claims should be given to the contract be¬ 
tween Wuestenfeld and Magg for the sale of the stock 
and insists that thereby the property passed to Magg, 
citing in support thereof the Elgee Cotton case, 22 
Wall. 188, and Beardsley v. Beardsley, 138 U. S. 262.. 
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The omission to indorse the stock certificate and 
deliver it and the failure to execute a power of at¬ 
torney for that purpose do not of themselves vitiate 
the transaction. But the failure to attempt any¬ 
thing of the kind is, when considered with all the other 
facts, suggestive of a lack of any serious intention 
in that respect on Mr. Magg^s part. Plenty of time 
elapsed between February 22 and April 6, 1917, 
for effecting this, and there was entire freedom of 
communication between Switzerland and New York 
during this period via Holland and Italy. 

The objection that the evidence concerning the 
transaction from its beginning July 15, 1914, to its 
conclusion February 23, 1917, not only makes it 
^'colorablebut creates a very strong presumption 
of bad faith, and that it was all a subterfuge and an 
endeavor to put the stock beyond the reach of a 
seizure by the United States is well taken. All 
these men were parties to that transaction, and the 
documents pertaining thereto were all drawn and 
executed at the same time and place and all were 
present. 

We do not for one moment concede that the case 
of Stokes V. Williams j 249 Fed. 114, and the other 
cases cited, lay down the principles of law applicable 
to this case. Before any such application can be 
made there must be satisfactory evidence offered 
that the liability of Sachs to Magg for the old debt 
existed and that the debt, in the amount stated, was 
a fact, that it was not unduly magnified to fit the 
circumstances of this case, and that Sachs did not 
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create the debt for his own purpose. It is true that 
fraud is never to be presumed, but it is also true that 
the appellant must prove the existence of the debt, 
Sachs^ liability, and a bona fide consideration passing 
between these parties. The evidence offered by the 
witness Brumann, Sachs’ failure to file with the Ber¬ 
lin Bank the transfer from Magg to him of the money 
on deposit there, as well as his failure to collect the 
amount, do not support appellant’s contention of 
no fraud. 

The cases cited in support of the proposition that 
sale of the stock even in contemplation of war is 
valid are of no avail. The case of Stohr v. Wallace 
has no bearing w-hatever if the court is satisfied that 
Wuestenfeld did not sell the stock to Magg, that the 
latter did not purchase it, and that the transaction 
between Sachs and Ma^ in settlement of the old 
debt was untrue. 

Claimant must come into this court with clean 
hands and remove the suspicion that in truth and 
in fact he was acting in the matter for the benefit of 
his nephew Ernst Sachs and under his direction and 
control. 

SUMMARY. 

There is every reason why appellant can not pre¬ 
vail. If the old debt ever existed in fact, payment 
was waived, the waiver accepted, and the debt ex¬ 
tinguished, and no renewal of the obligation was 
made by any one prior to Joseph Sachs’s death in 
1897. No renewal thereof or legal liability therefor 
was assumed by Ernst Sachs at any time. The agree- 
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ment of July 15, 1914, was not bona fide, but was 
executed in contemplation of the agreement of Feb¬ 
ruary 22, 1917. The recitals in the agreement, the 
testimony as to the method of arriving at the amount 
of the old debt, its unwarranted increase, the language 
of the statement as to Sachs’s liability under it, the 
lack of any consideration to support it, and the in¬ 
definiteness of the time of payment, all show not 
only every indication of preparation for something 
else to be done in the immediate future, but the 
absolute falsity of the transaction. 

The meeting of February 22, 1917, its origin, the 
conversation between Magg and Sachs preceding the 
meeting, the leading part that Sachs took at the 
meeting, Magg’s failure to make any inquiries as to 
the value of the stock, his lack of knowledge of what 
he was receiving for his debt, his leaving the entire 
matter to Sachs, Wuestenfeld’s testimony as to 
whom he sold the stock, and his previous talk with 
Sachs in reference thereto, his not talking at all 
with Magg about it, and the failure to make clear 
that Magg paid the 10,000 Mks. cash with his own 
funds, all stamp the transaction with defects so 
apparent as to defeat appellant’s claim of purchase 
and ownership of the stock and to impress upon the 
face of the instrument the word ^‘Conspiracy.” 

The settlement between Sachs and Magg of the 
same date stands in no better situation. The 80,000 
Mks. has not, in fact, been paid to any one, but 
remain to-day in the bank subject to Mr. Magg’s 
recall or any disposal thereof he may wish to make. 
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As to the 4,000 Mks. for expenses, the evidence 
shows that Sachs paid just this much more than his 
alleged debt to Magg to accomplish the transaction. 
So far as the 746,000 Mks. is concerned, it was a 
myth, and Mr. Magg did not thereby surrender 
anything of value to Mr. Sachs. 

While we attach great importance to the fact that 
the alleged sale took place after it was apparent the 
United States was about to enter the World War, we 
urge for more serious consideration the proposition 
that appellant has not proved the allegations in his 
complaint and is not the owner of the stock. It is 
not sufficient to show that Wuestenfeld parted with 
his title for a good consideration, and the latter^s 
statement as to whom he sold the stock can not be 
overcome by testimony of the character offered by 
Sachs and Magg. Appellee seized the stock as the 
property of Wuestenfeld and holds it under that 
seizure, and is entitled so to hold it until a superior 
title is shown. 

In conclusion, we respectfully urge the affirmation 
of the decree of the court below in favor of appellees, 
-and for costs as by law provided. 

RespectfuDy submitted. 

Peyton Gordon, 

Attorney of the United States in and for the Dis¬ 
trict of Columbia, Attorney for Appellees. 

Frederick G. Ingersoll, 

Special Assistant to the Attorney General, of Coun¬ 
sel for Appellees. 



LIST OF EXHIBITS, CLASSIFIED WITH REFEEEHCE TO 
THE SUBJECTS TO WHICH THEY RELATE. 

AS TO THE OLD DEBT. 

Plffs. Ex. 15: November 11, 1871, an acknowledg¬ 
ment of Joseph and Pauline that they owe Magdalena 
Magg (Pauline and Joseph’s mother) 700 florin. 

Plffs. Ex. 14: Unsigned letter with the figures 

1878” at the top. Recites that Pauline is indebted 
to her aunt Kreszentia Moosmeyer in the sum of 
2,500 Mks. 

Plffs. Ex. 16: October 6, 1879, bill of sale of house¬ 
hold furniture for 935 Mks. 

Plffs. Ex. 17: January 10, 1894, receipt from 
Moosmeyer to Magg for 1,500 Mks. with statement 
that he still owes 1,000 Mks. 

Plffs. Ex. 18: March 22, 1880, notice from Diez to 
Magg of sale of real estate. 

Plffs. Ex. 19: April 16, 1880, notice from Diez 
postponement of sale. 

Plffs. Ex. 27: October 8, 1880, extract from court 
record at Baden showing that a claim has been 
entered in favor of Joseph Magg for the payment of 
3,000 Mks. and that the proceeds of the sale were 
insuSicient and that the claim remained unpaid with 
interest at 3 per cent from February 15, 1880. 

ERNST SACHS’s LIABILITY TO PAY THE OLD DEBT. 

Plffs. Ex. 13: Magg-Sachs agreement of July 15, 
1914, fixing the amount on that date at 660,000 
Mks., etc. 
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Plffs. Ex. 2: February 22, 1917, contract for sale 
of the stock, Wuestenfeld and Magg, for $200,000.00 
reciting payment of 10,000 Mks. in cash, remainder 
to be by counterpayment. 

PUfs. Ex. 20: February 23,1917, transfer by Sachs to 
Wuestenfeld of two-fifths interest in Gottschalk & Co. 

Plffs. Ex. 21: February 23, 1917, transfer by 
Fichtel to Wuestenfeld of two-fifths interest in 
Gottschalk & Co. 

Plffs. Ex. 22: July 31, 1918, transfer by Sachs to 
Fichtel in payment to her of her transfer to Wuesten¬ 
feld of two-fifths interest in Gottschalk & Co. 

Plffs. Ex. 12: February 23, 1917, Wuestenfeld’s as¬ 
signment to Sachs of his claim to counterpayment 
of 830,000 Mks. due from Magg under the terms of 
Exhibit 2. 

Plffs. Ex. 7: February 23, 1917, Sachs-Magg settle¬ 
ment of account. Recites that Sachs now pays the 
old debt to Magg with the above transfer from 
Wuestenfeld. 

W'lTH REFERENCE TO PAYMENT OF 80,000 MKS. 

Plffs. Ex. 8: Letter April 16, 1917, from Zurich 
Bank to Magg. 

Plffs. Ex. 9: Letter April 17, 1917, from Zurich 
Bank to Magg. 

Plffs. Ex. 10: Letter April 17, 1917, from Magg to 
Sachs. 

Plffs. Ex. 11: Transfer April 17, 1917, Magg to 
Sachs. 

Plffs. Ex. 23: Extract from Zurich Bank records. 
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RELATING TO THE TRANSFER OF THE STOCK. 

Plffs. Ex. 3: Telegram March 5, 1917, Magg to 
Straub. 

Plffs. Ex. 25: Cable Wuestenfeld to Magg, Feb¬ 
ruary 27,1917, advising him that he had sold the 850 
shares to Magg. 

Plffs. Ex. 4: Letter July 7, 1917, Bearings Com¬ 
pany to Magg. 

Defts. Ex. 1: Letter July 9, 1917, Bearings Co. to 
Magg. Plan of reorganization. 

Defts. Ex. 2: Cable, Magg to Straub, October 12, 
1917. 

Defts. Ex. 4: Cable, Magg to The Bearings Co., 
July 7, 19i9. 

Defts. Ex. 5: Cable, The Bearings Co. to Magg, 
July 21, 1919. 

Defts. Ex. 6: Letter, The Bearings Co. to Magg, 
July 21, 1919. 

Defts. Ex. 7: Cable, Magg to The Bearings Co., 
August 12, 1919. 

Plffs. Ex. 5A: Letter, Wuestenfeld to Straub, 
September 10, 1917. 

Plffs. Ex. 5: Letter, Magg to Straub, September 
29, 1917, 

Plffs. Ex. 6, 6A, 6B, 6C, and 6D: Notices from post 
office at Zurich of confiscation of letters Magg to 
Straub, of October 5-12-15, November 10 and 28, 
1917. 

Defts. Ex. 8: February 28, 1917, Trial Balance of 
Bearings Co. 


MOITEY VALUES. 


The German mark at par equals 23.8 cents in 
money of the United States. 

The normal rate of exchange is 4.20, or 4-15 
marks to the dollar. 

700 gulden or 700 florin (either one) equal 1,200 
marks at par. 

The following is a correct translation of marks 
referred to in the testimony into dollars on the basis 
of 23.8 cents per mark. The figures in parentheses 
following some of the items are the converted figures 
as used by the parties—^the exact multiplication does 
not produce the precise amount. 


1,200 Mks. $285.60 

2.500 Mks. 595.00 

1.500 Mks. 357.00 

3,000 Mks. 714.00 

660,000 Mks. 157,080.00 

840,000 Mks. 199,920.00 ($200,000.00) 

10,000 Mks. 2,380.00 ($2,400.00) 

830,000 Mks. 197,540.00 ($197, 600.00) 

86,000 Mks. 20,468.00 ($20,476.00) 

746,000 Mks. 177,548.00 ($177,600.00). 

84,000 Mks. 19,992.00 

4,000 Mks. 952.00 

80,000 Mks. 19,040.00 

The last two items are Sachs statement of his 
wealth converted into dollars: 

8,000,000 Mks.$1,904,000.00 

15,000,000 Mks. 3,570,000.00 

(31) 
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Dean Hill Stanley, 
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This case comes here on appeal from a decree 
of the United States District Court for the South¬ 
ern District of New York. 

The complainant is a citizen of the United 
States and a resident of the State of New York. 
The amended bill of complaint is filed against 
Thomas W. Miller as Alien Property Custodian. 
The bill is filed under Section 9 of the Trading 
with the Enemy Act. This was the Act of Octo¬ 
ber 6, 1917—40 St. c. 106, p. 411, 419. That Sec¬ 
tion defines the method which may be followed 
by one not an enemy or ally of an enemy who 
claims property held by the Alien Property Cus¬ 
todian and who seeks to recover possession of it. 

The bill states that m 1913 there was organized 
a co-partnership known as Stoehr & Sons. It 
was composed of Edward Stoehr the father, and 
his three sons. Max W., the complainant, Hans 
E., and Georg. All of these persons, with the 
exception of the complainant, were at that time 
and at all times since citizens and residents of 
Germany. Hans, it is alleged, resided in the 
United States from 1903 until he died on March 
18, 1918, and had taken out in 1913 or 1914 his 
first naturalization papers. The principal place 
of business of the partnership was in Passaic, in 
the State of New Jersey. It continued in business 
until February 17, 1917, the business managed 
by the complainant. Max W., and his brother 
Hans E. The business was a general mercantile 
and commission business. 

In the year 1915, as it is alleged, the complain¬ 
ant entered into an agreement with his father 
and two brothers that the assets of the business 
conducted by the partnership of Stoehr & Sons 
in the United States should be turned over to a 
corporation, and that the interests in the assets 
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and business of the said partnership belonging 
to the father and to Georg should be transferred 
to the complainant, and that in consideration 
therefor the complainant should transfer to his 
father and his brother all of the stock which he 
owned in a German corporation called Kamm- 
gamspinnerei Stoehr, his shares in which had a 
par value of 600,000 marks. The complainant 
was in addition and as a further consideration 
to turn over all his interests in other German 
properties. The brother, Hans, was to retain 
an interest in the stock of the corporation to be 
organized which was to be equal to his interests 
in the partnership of Stoehr & Sons. 

It is further alleged that on February 16, 1917, 
the complainant with one George R. Roehlig and 
one Alfred de Liagre, caused to be incorporated 
under the laws of the State of New York a cor¬ 
poration called Stoehr & Sons, Inc., of which they 
and the brother Hans were the directors. 

But for several years prior to the incorpora¬ 
tion of Stoehr & Sons, Inc., in 1917, and for a long 
time thereafter, so it is alleged, all the certificates 
for the shares of stock in the German corporation 
and the other muniments of title of German prop¬ 
erties owned by the complainant and which he 
had agreed to transfer to his father and his 
brother George in exchange for their interests in 
the American partnership, were in the possession 
of certain banks in Germany which were holding 
them for the complainant. 

For many months prior to the incorporation in 
New York in Febjmary 1917 of Stoehr & Sons, 
Inc., and for a long time thereafter, because of 
the war, the blockade communication between the 
United States and Germany was practically sus¬ 
pended, and there were no means by which the 
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complainant could communicate with his father 
and his brother Georg or with the banks or make 
an actual transfer of his interests in Germany to 
his father and brother in accordance with his 
agreement with them as already set forth. 

It appears that upon the incorporation in New 
York of Stoehr & Sons, Inc., the complainant and 
his brother Hans, who held all the stock, exe¬ 
cuted a voting trust agreemnt constituting them¬ 
selves and one Eoehlig voting trustees for a pe¬ 
riod of five years, and in pursuance of the agree¬ 
ment the complainant and the brother Hans depos¬ 
ited their certificates of stock and voting trust 
certificates were issued in their stead. There were 
three of these voting trust certificates issued: One 
for 1875 shares to Max W. Stoehr, Trustee; a sec¬ 
ond for 223.21 shares also to Max W. Stoehr, 
Trustee; a third for 44.65 shares to Max W. 
Stoehr. And on the same day that these certifi¬ 
cates were issued the complainant. Max W. Stoehr, 
signed a Declaration of Trust which stated in sub¬ 
stance that he held the 1875 shares evidenced by 
certificate No. 1 for the benefit of Eduard Stoehr 
who was the beneficial owner of the same, and that 
the shares stood in the name of the complainant as 
a matter of convenience and that the complainant 
had no interest in the same except as trustee. On 
the same day the complainant signed a writing 
stating that for value received he had bargained, 
sold, assigned and transferred to Eduard Stoehr 
Certificate No. 1 for 1875 shares of stock of Stoehr 
& Sons, Inc., etc. 

On the same day he signed another writing 
called a Declaration of Trust stating that he held 
223.21 shares of the stock of Stoehr & Sons, Inc., 
evidenced by certificate No. 3 for the benefit of 
his brother Georg. 
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The bill alleges that these instruiiients were ex¬ 
ecuted by complainant without the knowledge of 
either Eduard Stoehr or Georg Stoehr, without 
previous agreement with them or either of them, 
and entirely as a voluntary act and with intent to 
protect the interests of the said Eduard and 
Georg Stoehr in case the complainant should die 
before he should be able to carry out his agree¬ 
ment and transfer to his father and brother his 
German interests as hereinbefore set forth. All 
of these three instruments were retained in the 
possession of the complainant, no one of them was 
ever delivered and no information as to their ex¬ 
istence was ever imparted to either Edua,rd or 
Georg Stoehr until January 1922. 

The complainant, pursuant to a demand from 
the Alien Property Custodian, made certain re¬ 
ports to him and stated in effect that Numbers 1 
and 3 of the voting trust certificates were in his 
name and possession as Trustee but that he had 
no beneficial interest in them and that they be¬ 
longed to Eduard and Georg Stoehr respectively. 
In making that report he followed the legal advice 
of his attorney. 

In March 1918, the then Alien Property Custo¬ 
dian took possession of all of the properties of 
Stoehr & Sons, Inc., forced two of the Board of 
Directors to resign and caused the election of 
others named by him to succeed the two who had 
resigned upon his request and to fill the third 
vacancy created by the death of Hans E. Stoehr, 
and it is alleged that the Alien Property Custo¬ 
dian has from that time controlled all of the activ¬ 
ities of Stoehr & Sons, Inc., and has nominated 
its directors and officers, and has exercised “com¬ 
plete and supreme control thereover and now ex¬ 
ercises such control.’' 
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On March 13, 1919, the then Alien Property 
Custodian made a demand upon the complainant 
for the delivery to him and notification of the 
seizure by him of both of the said voting trust 
certificates issued to complainant, as trustee, and 
that on March 18,1919, he took them into his pos¬ 
session and has continued since to hold them in 
his possession. 

It is alleged that on November 3,1920, the com¬ 
plainant pursuant to his agreement with his 
father and brother herein before set forth, and 
in consideration of the transfer to him theretofore 
made by them of their interests in the assets of 
the partnership of Stoehr & Sons released and 
irrevocably empowered the transfer to his father 
and brothers of all his right, title and interest in 
all his German securities and properties. 

It is also alleged that in January, 1922, the com¬ 
plainant’s father and brother Georg executed and 
acknowledged separate declarations stating that 
the shares of stock represented by the trust certi¬ 
ficates were not their property but that the shares 
of stock represented by such certificates did not 
belong to them but in accordance with prior family 
arrangements belonged to the complainant. 
Copies of those declarations were annexed to the 
bill of complaint, and the declarations were, prior 
to the filing of the bill, filed with the Alien Prop¬ 
erty Custodian. 

And on February 16,1922, the complainant pur¬ 
suant to Section 9 of the Act of October 6, 1917, 
made and filed with the Alien Property Custodian 
notice of his claim under oath of his title to and 
ownership of the stock represented by the voting 
trust certificates of Stoehr & Sons, Inc. He also 
filed with the Attorney General his application 
for the allowance of his claim and the return to 
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him of the aforesaid voting trust certificates. It 
is alleged that more than 60 days have elapsed 
since the filing of the claim and the application for 
its allowance, and that there has been no allow¬ 
ance of the claim and no return of the certificates. 

The complainant therefore filed his bill and 
asked the court to enter a decree adjudging him to 
be the owner of the certificates and directing the 
Alien Property Custodian to account for and de¬ 
liver to him the voting trust certificates and all 
rights, title and interest therein and in the stock 
of the corporation of Stoehr & Sons, Inc., repre¬ 
sented thereby. 

The court below dismissed the bill and the case 
has been brought here upon appeal. 

Kogers, Circuit Judge (after stating the facts 
as above). The evidence discloses that the com¬ 
plainant came to the United States in 1900 and 
that he has resided here ever since with the ex¬ 
ception that he was absent from the country be¬ 
tween 1903 and 1907 which were spent in Ger¬ 
many, France, South America and Australia. In 
May 1911, he became a citizen of the United States 
having previously married an American wife. His 
father had established in 1879 or 1880 a firm un¬ 
der his own name to engage in the woolen busi¬ 
ness, and in 1910 or 1911 the firm was changed 
into an Aktiengesellschaft which answers to our 
corporation. It was capitalized at 12,000,000 
marks, and in 1911 the complainant was the owner, 
by gifts from his father, of the stock of this com¬ 
pany to the value of 600,000 marks, each share 
having a par value of 1,000 marks. In 1889 the 
father organized and incorporated in this country 
the Botany Worsted Mills of Passaic, New Jersey. 
The German an5 the American corporations both 
prospered and it appears that before the World 
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War Eduard Stoehr was the highest taxpayer in 
Leipzig. 

Title to some 14,900 shares in the Botany 
Worsted Mills, of which 36,000 shares were out¬ 
standing, was vested in Eduard Stoehr in the 
Leipzig corporation, he and his sons retaining the 
ownership of about 6,000 additional shares. 

It appears that in 1912 Eduard had fully worked 
out and announced to his associates in the Ger¬ 
man corporation a plan which had been adopted 
as a family understanding for the division of his 
fortune among his children. His son Georg was 
to remain in the management of his German cor¬ 
poration, and the management and ownership of 
his American interests were to be vested in Max, 
the complainant. 

Early in 1915 Georg came to the United States 
with full oral authority to take steps to have the 
business of the firm of Stoehr & Sons incorporated 
and the interests of Eduard and Georg turned 
over to his son Max—the complainant. And it 
was the understanding that Max should transfer 
to Georg his shares of stock in the German cor¬ 
poration. While Georg was in this country he dis¬ 
cussed frequently his father’s plan with his broth¬ 
ers Max and Hans who assented to it. But no ac¬ 
tion was at that time taken to carrv it out. All 
of the shares of stock which Max owned in the 
German company were bearer shares and on de¬ 
posit in German banks. It was agreed that the 
father’s wishes should be carried out and Hans 
was to exercise the authority vested in him by his 
father to turn over to Max the American proper¬ 
ties whenever Hans and Max considered it advis¬ 
able. It was at that time anticipated that by May 
1916, when the partnership agreement would ex¬ 
pire, the transfer could conveniently be made. 
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Georg returned to Germany in September 1915, 
and from the time of his return until after the war 
no communications of any sort were had between 
the German and American members of the family. 
And early in 1917 war between Grmany and the 
United States appeared imminent and Hans and 
Max thought that they should not longer postpone 
carrying out their father ^s wishes. Hans instruct¬ 
ed the family lawyer in this country to take the 
necessary legal steps to incorporate the company 

Action in turning over the property of the part¬ 
nership to the corporation was taken by Hans who 
personally directed the issuance of the stock to 
Max. The latter then realizing that he held the 
American shares and also held the title to his 
German properties which were to be turned over 
to his brother Georg who was to live in Germany, 
fully discussed the situation with the family at¬ 
torney who presented to him the declarations of 
trust which he signed. Max put them in his safe 
where they remained until he surrendered them to 
the Alien Property Custodian and did not make 
them kno^vn, as already stated, to his father or to 
Georg until the winter of 1922. 

In 1920 Max went to Germany, having been un¬ 
able in 1919 to get a passport. Prior to leaving 
for Germany he prepared a power of attorney 
which, on his arrival in Germany, he delivered to 
his brother Georg and by which the latter obtained 
possession of and title to all the stock, bank de¬ 
posits and other properties in Germany which be¬ 
longed to Max. The declarations were not then 
mentioned by Max either to his father or to Georg. 
They never were mentioned by him to them until 
he arrived in Germany again in December 1921. 
At his request they then signed what are referred 
to as ‘‘renunciations.’’ That signed by the father 
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is found in the margin.^ That signed by Georg is 
similar. 

As a result of the transactions above set forth 
the complainant Max, an American citizen, finds 
himself deprived of all his property. He turned 
over his German properties to his father and his 
brother Georg in accordance with the understand¬ 
ing he had with them. And the Alien Property 
Custodian has seized and taken possession of the 
voting trust certificates issued to him as trustee 
under the circumstances already set forth, and 
he also has been ousted from the possession and 
control of the American business. 

As to whether there was an understanding in 
the family as to what was to be done is shown by 
the record, as it seems to us, beyond dispute. 
Max^s testimony is as follows: 

Now what was the understanding as 
the result of these family conferences, as to 
what was the basis upon which you were to 
receive the American property? A. I was to 
relinquish all my holdings in the Kammgarn- 
spinnerei Stoehr & Company, and at the same 
time it was the understanding that I should 
rescind my birthright; that means that I 
should not participate in the inheritance of 
my father, the estate my father was leaving. 

Q* Were any of these agreements made in 
writing? A. No, it was not the habit of the 


“‘The undersigned deposes under oath the following; “It be¬ 
came known to me that my son Max Stoehr has signed a deed of 
trust at the incorporation of the partnership of Stoehr & Son, in 
which he declared 1,875 shares, which are standing in his name on 
the books of the firm, as my property. I herewith declare that I 
do not consider these 1,875 shares as my property, as they should 
belong to my son Max in accordance with former arrangements in 
our family, and that if these shares seized by the Alien Property 
Custodian, should be returned by him to me, I would feel myself 
obliged to return them to my son Max as his rightful property. 

Eisenach, January 13, 1922. 

(Signed) Paul Budolph Eduard Stoehr.^' 
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Stoehr family amongst ourselves to make 
agreements in writing.’’ 

The testimony of the sister, Else Gutknecht, is 
as follows: 

“To my best knowledge and belief it was 
arranged in the family that my brother Max 
in America should be the owner of the Com ^ 
pany over there, while my brother Georg and 
I should receive shares of the Kammam- 
spinnerei Stoehr & Company, Aktien Gesell- 
shaf t, Leipzig-Playwitz. ’ ’ 

The testimony of Georg Stoehr, after stating 
that the understanding was that Max was to have 
the American properties, was as follows: 

“Q. What was Max to do upon receiving 
that property? A. Max had to waive the 
German property to ourselves. 

Q. After the partnership was incorporated 
according to the understanding or the plans 
referred to in your letter of September 21, 
1916, to whom was the stock of the partner¬ 
ship to be issued? A. It was to be issued to 
Max. 

Q. Were you or your father to have any 
interest in that stock? A. No. 

Q. Who were to be the stockholders of the 
American corporation which was formed in 
February, 1917? A. The stockholder of the 
Stoehr & Sons, Inc., was to be my brother 
Max.” 

The Court below on the opinion, which finally 
dismissed the bill, concluded as follows: 

“There can be no doubt that Eduard and 
Georg Stoehr even ‘imminente hello’ had a 
right to save their property by such an ar¬ 
rangement as they have testified was pro¬ 
posed. Nor can there be any reasonable dis- 
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position to view their rights narrowly or 
technically. The record seems to indicate 
however, that they did not make or carry out 
tlie plan which they have alleged, but sought 
to retain the equitable title while placing the 
legal title in Max Stoehr. This could not be 
done and the right of the Alien Property Cus¬ 
todian over their property must prevail. 

Accordingly, a decree is granted dismissing 
the bill with costs.’’ 

We have examined this record with care. It 
satisfies us that prior to the entry of the United 
States into the war with Germany and as early 
as 1915 a family understanding existed between 
Eduard Stoehr and his sons, Georg, Hans and 
Max and that the American properties were to 
belong to Max and that the latter’s interests in 
the European properties were to be made over to 
Eduard and Georg Stoehr. That such an under¬ 
standing existed is incontrovertibly established. 
And it existed long before America’s entrance into 
the war was expected. 

In an attempt to carry this understanding into 
effect the declarations of trust were signed. 
Neither Eduard nor Georg had any knowledge 
that such declarations were to be signed or had 
been signed until some years after the seizure 
complained of herein. That the legal title to these 
trust certificates is in Max is not denied. The 
question is whether the equitable title is in Ed¬ 
uard and Georg. If it is not, then there was no 
alien interest which the Alien Property Custodian 
could seize. 

The record shows that in executing the declara¬ 
tions of trust Max acted upon the advice of the 
family attorney and that he was influenced solely 
by that fact that he was at that time owning both 
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the German and American stock, although he was 
under obligations to transfer the German stock 
to his father and brother in Germany and it was 
in the hope that if anything happened to him be¬ 
fore the transfer could be made his father and 
brother would be protected. 

The testimony of Max as to his signing of the 
declarations of trust reads as follows: 

“Q. Now, then, your act in so doing was 
then a purely voluntary act on your part? A. 
It was. 

Q. When and with whom did you first dis¬ 
cuss the execution of the declaration of trust, 
that is, was it before or after the incorpora¬ 
tion of the company? 

Mr. Stanley: I object to that question as 
immaterial and irrelevant. 

The Witness: I discussed it with Mr. Heyn 
after the incorporation papers of the firm had 
been filed. 

By Mr. Aron: 

Q. Can you give us the substance of that 
conversation with Mr. Heyn? 

Mr. Stanley: Same objection, for the same 
reasons. 

The Witness: Well, the substance was that 
I called Mr. Hevn’s attention to the fact that 
at the present time I owned both properties. 
By Mr. Aron: 

Q. By both properties what do you mean? 
A. I mean I owned the American stock, and 
I still owned the German stock. I wanted to 
get rid of the German stock in some way, or if 
I could not do that, protect my father and 
brother in case of anything happening to me. 
I discussed with Mr. Heyn at that time sev¬ 
eral ways. I suggested a will. Mr. Heyn dis¬ 
carded that right off, and thought the matter 
over, and then put before me that declaration 
of trust, which I finally signed. 
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Q. Did you have anything to do with the 
preparation of that instrument? 

Mr. Stanley: The same objection, for the 
same reasons. 

The Witness: No. ’ ’ 

The following is an excerpt from the testimony 
of Georg Stoehr as to the two declarations of 
trust: 


‘‘A. I never paid any attention to these 
two documents. 

Q. Had you, prior to 1920 when your broth¬ 
er Max came to Germany, any knowledge of 
the existence of these papers? A. No. 

Q. Had you ever requested that such a pa¬ 
per be executed? A. No, never. 

Q. Had it been discussed in 1915 when you 
were in New York City? A. No, not that I 
know of. 

Q. Had it ever been discussed by you or re¬ 
quested by you? A. No. 

Q. In acting for your father, did he request 
you or instruct you to get any such instru¬ 
ment? A. No. 

Q. Have you or your father, to your knowl¬ 
edge, ever taken any action with regard to the 
said instrument? A. No. 

Q. Is it your present understanding that 
vou are entitled to this stock in the New York 
corporation? A. No. I am not entitled to 
any stock in the New York corporation. 

Q. Is vour father entitled to anv stock in 
this corporation? A. No, we agreed that 
Stoehr & Sons, Incorporated, shares were to 
be issued to Max Stoehr. 

Q. Were they to be issued to him for his 
own benefit and for the benefit of nobody else? 
A. Yes.^’ 

There was never any understanding between 
Eduard and Georg on the one side and Max on the 
other, that these declarations of trust were to be 
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executed, or that the shares were to be held in 
trust. These declarations of trust were never 
delivered, or even the facts of their execution 
disclosed until January 1922, and when they were 
then made known both Eduard and Georg, under 
oath, declared that they did not consider them¬ 
selves the owners of the shares and that the shares 
were the property of the complainant. 

That Max in 1920 transferred all his interests 
in Germany, through a power of attorney to his 
brother Georg is also shown: 

“Q. And in the power of attorney which 
you gave your brother Georg in 1920 were 
those bank deposits included with the shares? 
A. Yes, everything. The bank deposits at 
that time were not so large, for in the mean¬ 
time that new stock issue had been taken up 
and there were over a million shares there. 

Q. Do you know whether your brother 
Georg has claimed and taken the bank depos¬ 
its and the shares? A. Yes, he has.’^ 

With this statement as to the facts we are 
brought to a consideration of the legal questions 
involved. In considering the legal questions we 
shall first inquire as to the bearing which Stoehr 
V, Wallace, 255 U. S. 239, has upon the present 
case. In that case a bill had been filed by the 
complainant in the present suit suing in his own 
behalf and as a stockholder in Stoehr & Sons, Inc., 
and in behalf of all others similarly situated, 
against the Alien Property Custodian, the corpo¬ 
ration and directors of Stoehr & Sons, Inc., and 
the corporation and directors of Botany Worsted 
Mills. The bill concerned the 14,900 shares of the 
capital stock of the Botany Worsted Mills which 
the Alien Property Custodian had seized on March 
20, 1918, as enemy owned, and for which he had 
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required the Botany Worsted Mills to issue to him 
all the shares of stock so seized. The suit was 
brought to enjoin the Alien Property Custodian 
from selling the stock which he had thus seized. 
The court below had refused to issue the injunc¬ 
tion and dismissed the bill. The Supreme Court 
affirmed the case and in doing so said: 

“Of the objections specially directed 
against the proposed sale, it is enough to ob¬ 
serve that as the New York corporation 
(Stoehr & Sons, Inc.) does not own or have 
any interest in the shares it is not in a posi¬ 
tion to criticize or attack the sale; and of 
course a stockholder (Max) suing on its right 
is in no better position.’’ 

That decision manifestly is not decisive of the 

V 

question before us in the instant case. The issues 
involved are not the same. In the instant case the 
suit is brought for the return to the complainant 
of shares in the corporation of Stoehr & Sons, 
Inc., and which had been issued to him outright 
prior to the declaration of trust, and to which he, 
an American citizen, held the legal title and claims 
also the beneficial interest. In the other case at 
the time of the seizure the legal title to the stock 
stood in the name of a Leipzig corporation which 
was an alien enemy, and which was claimed by a 
New York corporation under a contract made with 
the German corporation. There are other par¬ 
ticulars w'hich distinguish the two cases but we 
need not extend the length of this opinion by what 
we regard as an unnecessary reference to them. 

It is undoubted that a person intending to make 
a voluntary disposition of it for the benefit of an¬ 
other may accomplish his purpose in either of the 
following modes: (1) By a direct conveyance or 
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assignment'of it to the donee. (2) By a transfer 
of the property to a third person upon a trust for 
the donee. (3) By declaring himself a trustee for 
the donee. 2 Pomeroy’s Eq. Jur. Sec. 997; Milroy 
V, Lord, 4 DeG., F. & J. 264. And we do not doubt 
that where the third mode has been adopted it is 
not essential that the declaration of trust should 
be delivered to a third person or that the cestui 
que trust should have been informed of the trust. 
See Janes v. Falk, 50 N. J. Eq. 468, 472. See, how¬ 
ever, Gevin v, Miranda, 76 Hun (N. Y.) 414. 

It is also well established that if a trust is once 
perfectly created, although it is voluntary, it is 
irrevocable and is not effected by the subsequent 
acts of the settler or the trustee. Bill v, Cureton, 
2 Myl. & K. 503; Pycroft v, Christy, 3 Beav. 238; 
Keyes v. Carleton, 141 Mass. 45; Sands v. Old 
Colony Trust Co., 195 Mass. 575, 577; Thorp v. 
Lund, 227 Mass. 274; McPherson v. Rollins, 107 
N. Y. 316; Lawrence v, Lawrence, 181 Ill. 248; Ire¬ 
land V. Geraghty, 15 Fed. 35. 

It is our understanding that if one signs a writ¬ 
ten declaration of trust which he never delivers, 
but retains in his own possession, and never dis¬ 
closes to the person designated as cestui que trust 
or to any one for him while the document prima 
facie creates a trust evidence aliunde may be re¬ 
ceived to determine the intent and effect of the 
instrument. In Souverbye v, Arden, 1 Johns. Ch. 
240, 256, Chancellor Kent said in relation to a 
voluntary settlement that if a grantor retains the 
deed in his possession the weight of authority is 
decidedly in favor of its validity ‘‘unless there 
be other circumstances, besides the mere fact of 
his retaining it to show it was not intended to be 
absolute.” 
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In the case of a voluntary declaration of trust 
not delivered or announced the court may look 
into the surrounding circumstances and receive 
evidence bearing upon intent. 

In Ambrosius v. Ambrosius, 239 Fed. 474 this 
court had before it a declaration of trust which 
read as follows: 

“All these foregoing securities belong to 
my daughter Marie Marjorie Ambrosius, and 
are held by me in trust for her during her 
lifetime. 

New York, September 26, 1905. 

(Signed) H. Z. Ambrosius.” 

The court said; “We have to determine his ivi- 
tention, both from what he wrote in 1905 and what 
he did during the eight years thereafter, down to 
the time of his death. ’ ’ In passing upon that decla¬ 
ration this court said: 

“Of course, if Ambrosius intended a present 
gift to his daughter, it was quite ineffectual 
for want of delivery, and equity will not in¬ 
tervene to perfect it. 

Therefore, the question is: Can the com¬ 
plainant recover upon the strength of a dec¬ 
laration made by the decedent in her favor? 
What we have to determine is the intention 
of the decedent, * * * We have to determine 
his intention, both from what he wrote in 1905, 
and what he did during the eight years there- 
after, dowm to the time of his death. 

There being no evidence that he ever kept 
any account with the complainant of the in¬ 
come of the securities, kept them in his own 
name, used them for his own purposes just as 
he did all other securities he had, it is impos¬ 
sible to believe that he intended by what he 
wrote to divest himself of ownership. His 
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conduct during this long period is absolutely 
inconsistent with the character of a trustee. 
We cannot believe that he would have acted 
with such bad faith if he had supposed himself 
to be a trustee for his daughter in the legal 
acceptance of that term. We think he intended 
that only such of the securities as should be 
in his possession at the time of his death 
should then go to the complainant.’’ 

In that case we held that notwithstanding this 
writing the declaration did not constitute the 
signer thereof a trustee in the legal sense, and 
that the daughter took only such of the securities 
as he owned at the time of his death. In that case 
there had been the delivery of a copy of the paper 
by the signer to his mother in a sealed envelope 
with the statement that she was to keep it carefully 
and not to tell Marie about it, as he did not want 
her to get the idea that she had money. 

In Govin v. De Miranda, 76 Hun (N. Y.) 414, 27 
N. Y. Supp. 1049, the decedent had signed and 
acknowledged before a notary the following in¬ 
strument : 


“State and City of New York, 

May 25th, 1881. 

For the sum of $1 to me in hand paid, the 
receipt of which is hereby acknowledged, and 
for certain other valuable considerations, I 
do hereby transfer, set over, and deliver to 
the young man known as Felix Govin Dias, a 
native of Matanzas, Island of Cuba, now liv¬ 
ing at No. 147 East 39th Street in the City 
of New York, two certificates of $10,000 each 
($20,000) of the U. S. 4%% loan under the 
act of Congress entitled ‘An act to authorize 
the refunding of the national debt approved 
July 14,1870, issued one Jan. 18,1878, Letter 
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A, 13,235, and the other one issued May 17, 
1877, Letter A 10,642.’ Said certificates will 
be retained in my custody for the present as 
trustee for the said Felix Govin Diaz. 

Felix Govin y Rute (L. S.) 

Trustee of two certificates each one of 
ten thousand dollars.” 

The court held that notwithstanding the statement 
that the signer of the paper retained the certifi¬ 
cates “as trustee” that it was clear he did not 
intend to divest himself of title inasmuch as after 
the execution of that declaration he had sold the 
bonds. Besides there was no evidence that the 
party sought to be charged as trustee had ever 
delivered the writing which was found in his safe 
after his death. Upon that point the court said: 

“It is a common error to suppose that ex¬ 
ecution means the signing and acknowledging 
of an instrument. But there is another requi¬ 
site which is equally necessary to its due ex¬ 
ecution, namely, its delivery. • * • 

Applying this rule to the facts of the case 
at bar the signing and acknowledgment of the 
instrument in question without delivery did 
not complete its execution. It would be a dan¬ 
gerous rule to adopt that simply because a 
man signed an instrument and acknowledged 
it, and kept it in his possession and then died, 
that the party who would have been entitled 
to claim under said instrument, had it been 
delivered to him, could, notwithstanding this 
failure to deliver, claim thereunder after the 
decease of the party signing it.” 

In the instant case it is not left to inference 
w’hat the intention of Max W. Stoehr, the com¬ 
plainant, was in signing the declaration of trust. 
The sworn testimony of the complainant, which 
we have no reason for believing untrue, is in the 
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record. The reason for the document was the pro¬ 
tection of the complainant’s father and brother, 
who had transferred to him their American in¬ 
terests, in case anything happened to the com¬ 
plainant before he succeeded in transferring to 
them his interests in the properties in Germany 
in return for their transfer to him of their in¬ 
terests in the American properties of which he 
was already in possession. As he succeeded in 
making this transfer of the German properties 
before anything ‘‘happened” to him, the declara¬ 
tion which he signed and retained in his possession 
never became operative as the condition upon 
which it was intended to take etfect never hap¬ 
pened. 

But there is another aspect of this case which 
must now be stated, and which is fatal in our 
opinion to the claim that the property represented 
by the trust certificates was the property of Ed¬ 
uard and Georg Stoehr, alien enemies. In the case 
of a trust the creator of the trust cannot compel 
a third person to be the trustee against his con¬ 
sent, but his acceptance of the office is necessary 
to constitute him trustee and to vest the title in 
him. It is equally true that property cannot be 
forced upon a cestui que trust against his will, 
and a valid trust does not exist if the cestui que 
trust when informed of it clearly and unequivo- 
calh’ rejects or renounces its benefits. Arnold v, 
Jones, 9 Lea (Tenn.) 545; Breedlove v. Stump, 3 
Yerg. (Tenn.) 257; Libby v. Frost, 98 Me. 288; 
White V, White, 107 Ala. 417. 

Any equitable rights arising from a declaration 
of trust are at an end after the renunciation and 
the settler holds the title to the res free and clear 
of the trust. If the cestui que trust when he learns 
of the trust accepts it his acceptance relates back 
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to the date of the declaration. If he repudiates it 
when he learns of it his repudiation relates back 
in the same manner and the title must be regarded 
as having been in the settler all of the time. 

The record in this case discloses that the cestui 
quetrustentunder the declarations herein involved 
renounced their rights in them when they learned 
of their existence, which was not until January, 
1922. This court is not concerned with the motive 
which may have induced the renunciation. The 
cestui que trustent were in honor and in all good 
faith bound to renounce. But if their renunciation 
had been made in order to defeat the seizure which 
the Alien Property Custodian had made it would 
be quite immaterial. They owed no duty to the 
United States, and the seizure of the property by 
the Alien Property .Custodian did not deprive them 
of their right to renounce. We fail to see how their 
renunciation defeated any lawful purpose of the 
Trading with the Enemy Act. If the consequence 
of the renunciation is to revest the property in 
the hands of an American citizen no wrong to the 
United States is done. 

But it is said a constructive trust existed and 
upon that great reliance seems to be placed to 
sustain the seizure. Constructive trusts are those 
which arise purely by construction of equity, and 
wholly independent of any actual or presumed in¬ 
tention of the parties. It is undoubted that if one 
is so placed in relation to another that he becomes 
interested with him in any property or business 
he is prohibited from acquiring rights in that 
property or business antagonistic to the person 
with whose interest he has become associated. The 
leading case asserting that doctrine is Keech v. 
Sandford, White & Tudor’s Leading Cases in 
Equity, vol. 1, Pt. 1, 44. In this case, otherwise 
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known as the Rumford Market Case, the trustee 
renewed in his own name a lease which belonged 
to his cestui and was about to expire, and the 
lessor had refused to grant renewal to the cestui 
who was an infant. It was held that the trustee 
athough he took in his own name must be held as 
a trustee for the infant and would be required to 
account to him for the profits. And this doctrine 
is applied not merely to trustees but to persons 
standing in a direct fiduciary relation towards 
others. It is enforced for example as between an 
agent and his principal and between partners. 
Bispham’s Equity (8th ed.) sec. 93; Anderson v. 
Lemon 4 Seld. (N. Y.) 236; Cushing v. Danforth, 
76 Me. 114; Robey v. Colehour, 135 Ill. 300. 

Moreover a constructive trust arises if the Am¬ 
erican partners being unauthorized to do so by 
Eduard and Georg transferred the assets in the 
partnership to the corporation and issued the 
shares to Max. 

Applying the doctrine of constructive trusts to 
the facts of the instant case we are asked to hold 
that this complainant in taking in his own name 
the shares to all the stock in Stoehr & Sons, Inc., 
when it was organized and the assets of the orig¬ 
inal partnership were turned over to it including 
the interests therein of Eduard and Georg, became 
a constructive trustee for Eduard and Georg of 
such a proportionate part of the shares in the 
corporation as the father and brother had in the 
assets of the partnership. Assuming, if we under¬ 
stand the argument, that an understanding ex¬ 
isted between all the parties that the corporation 
was to be formed and the assets of the partner¬ 
ship were to be turned over to the corporation, 
and that the shares of stock were to be issued to 
the complainant, it was nevertheless a part of the 
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plan that this complainant was to transfer all his 
interests in the German properties to Eduard 
and Georg and as he took the American shares 
\vithout having made the transfer of his interests 
in Germany he was a constructive trustee of that 
proportion of the American shares to which his 
father and brother were entitled. 

It is to be remarked, however, that assuming a 
constructive trust Eduard and Georg as possible 
cestui que trustent never acquired or asserted 
any interest in these shares in Stoehr & Sons, Inc., 
and that at most they never had more than a right 
to claim a constructive trust. The right of Eduard 
and Georg was a right of election to proceed in 
personam for damages or in rem against the 
shares. For there can be no doubt that the legal 
title to the shares had passed to Max by what had 
been done. That fact vre do not understand is 
challenged. When the corporation, upon its or¬ 
ganization, issued the shares to Max he certainly 
got the legal title. If the German partners had 
a right to object and to elect to impress a con¬ 
structive trust upon them, they never asserted it, 
and when they accepted the German properties as 
a consideration for their shares the possibility of 
a constructive trust was at an end and the com¬ 
plainant’s ownership became absolute in law and 
equity. The constructive trust never came into 
existence because if the right to elect to assert it 
existed it was never exercised, and the right to 
assert it came to an end when Eduard and Georg 
accepted the German properties which the com¬ 
plainant transferred to them. So that a construc¬ 
tive trust at no time existed for it could not arise 
until the cestui que trustent elected to assert it— 
and this they never did. 
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To recapitulate, the declarations of trust never 
became operative and did not invest Eduard and 
Georg, alien enemies, with the equitable title to 
the shares of stock to which they refer. This must 
be so inasmuch as the condition upon which those 
declarations alone were intended to operate never 
happened. Moreover Eduard and Georg when in¬ 
formed that the declaration of trust existed re¬ 
nounced any rights therein and cestui que trus- 
tents cannot be created such against their will. 
And further neither Eduard nor Georg were ever 
the equitable owners of the American stock under 
any theory of a constructive trust, for they never 
elected to assert any rights under a constructive 
trusteeship which rights were personal to them 
under the doctrine of election, and the conditions 
under which their right of election might have been 
exercised, assuming they ever had such a right, 
has passed. 

The Trading with the Enemy Act, whether taken 
as originally enacted 40 St. 411, or as since 
amended 40 St. 459; 40 St. 1020; 41 St. 35; 41 St. 
977, gave to the Alien Property Custodian no 
authority to seize property other than ‘^property 
in the United States due or belonging to an enemy, 
or ally of an enemy.’’ And as the property which 
he seized and which is the subject of this suit was 
not such property he had no authority to seize it 
and has no right to retain it. 

As this suit for the recovery of this property 
has been brought in the manner authorized in 
Section 9 of the Trading with the Enemy Act it 
was error to dismiss the bill. 

The decree is reversed with directions to re-in¬ 
state the bill and grant the relief prayed for there¬ 
in. 


